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PREFACE

he Year 2000 was an important one for the European Union in

the fight against discrimination. In less than 12 months, the
Council of Ministers accepted a package of three proposals from the
European Commission to prohibit various forms of discrimination in
different areas of everyday life and to promote activities which tackle
and dismantle the unjustified barriers which are visible in all Member
States of the Union and beyond.

But these 12 months of hard work would not have been possible
without the many years of effort which hundreds of people in Europe
had devoted to the fight against discrimination in the previous decades.
The Year 2000 was the culmination of sometimes difficult co-operation
between all the relevant stakeholders. These included non-governmen-
tal organisations, the social partners, local and regional authorities, spe-
cialised bodies, academics, the European Commission and members of
the European Parliament. The Commission is proud to have been able
to facilitate some of this co-operation through the wide consultations it
held on the implementation of the new anti-discrimination powers of
the European Community Treaty leading to a large conference in
Vienna at the end of 1998. And this co-operation continued — and was
even intensified — throughout the negotiations in the Council, the
European Parliament, the Committee of the Regions and the Economic
and Social Committee.

The Commission’s co-operation with civil society must not end with
the adoption of the directives. It is vital that non-governmental organi-
sations play their part in the implementation of the non-discrimination
directives and the implementation of the Community Action
Programme adopted last year. An important part of the value of laying
down standards at European level comes from the debate which is pro-
voked within Member States when national parliaments consider how
to implement the laws. This allows European standards to be met in a
way which takes account of the needs and the level of development of
society in each Member State and enables them to provide higher levels
of protection than are required by the Directives. So I welcome this
contribution to the debate on the implementation of the Directive on
Racial and Ethnic Discrimination and hope that it will help to promote
the right of all of Europe’s people not to suffer discrimination.

Odile Quintin, Director General, Directorate General for Employment
and Social Affairs, European Commission



INTRODUCTION

I n 2000, the European Union adopted two Directives concerning equal
treatment and anti-discrimination, namely the ‘Council Directive
implementing the principle of equal treatment between persons irre-
spective of ethnic and racial origin” and the ‘Council Directive establish-
ing a general framework for employment equality’. The two Directives,
together with the ‘Council Decision establishing a Community Action
Programme to combat discrimination’, are responses to persistent dis-
crimination and outbreaks of racist violence across the European Union.
These instruments will have an enormous and positive impact towards
black and ethnic minorities across Europe and are invaluable for those
who are involved in the fight against discrimination and racism.

Since the early nineties, numerous organisations, among them the
Starting Line Group, have pressed for the adoption of European measures
against racial discrimination and racism. The Starting Line Group, created
in 1991, was a coalition of more than 400 non-governmental actors, from
across the European Union, active in the field of anti-discrimination. The
Group based its activities on the belief that a well-informed policy debate
among and between representatives of all sectors of society — public, pri-
vate, and business — could lead to the adoption of effective European
anti-discrimination policies'. To promote such a debate, the Group draft-
ed its own proposals for a Directive, the Starting Line, which received the
support of many organisations across the expanding European Union. In
the policy debates governmental and European institutions often referred
to the Starting Line Group and took into consideration its proposals.

For the Starting Line Group the adoption of the Racial Equality
Directive marks the end of the beginning. An almost ten-year-long
campaign for European legislative measures against racism has come
to its end and with this publication the Starting Line Group discontin-
ues its activities. The incorporation of the Directive into the laws of
the Member States before July 2003, is the beginning of the design or
reinforcement of national legislation against racial and ethnic discrim-
ination. As part of the acquis communautaire, anti-discrimination legis-
lation must also be adopted by the Accession States.

1 The Starting Line Group’s activities are chronicled in Isabelle Chopin, The Starting
Line: A harmonised approach to the fight against racism and to promote equal treat-
ment (European Journal of Migration and Law 1: 1999; Jan Niessen, The Amsterdam
Treaty and NGO responses (European Journal of Migration and Law 2: 2000) and
Isabelle Chopin, Possible harmonisation of anti-discrimination legislation in the
European Union. European and non-governmental proposals (European Journal of
Migration and Law 1: 2001).



This publication aims to serve as a tool to monitor and influence the
incorporation of the Racial Equality Directive into national law and to
further develop European anti-discrimination policies. The incorporation
process will keep and, in some instances, put racism on the agenda and
engage governmental and non-governmental actors in a policy debate
on how to combat racism, both within the European Union and in the
Accession States. It also offers the opportunity to press for national stan-
dards which are higher than those required by the Racial Equality
Directive. Like all other European measures, and especially those requir-
ing unanimity, the Racial Equality Directive is the result of negotiations
between the Member States and therefore a compromise. It is possible
that individual governments would be willing to apply — in general or on
specific issues — higher standards than those required by the Racial
Equality Directive. The Directive leaves that possibility explicitly open.

In Part I of this publication, Jan Niessen explores whether there is a
legal basis for additional European measures against discrimination on the
basis of nationality. The Racial Equality Directive is based on Article 13 of
the EC-Treaty that regrettably does not include nationality as a ground for
discrimination. His paper also makes concrete suggestions as to how to
monitor and who to engage in the process of incorporation of the Racial
Equality Directive into the national laws of the Member States and
Accession States. Furthermore, he draws attention to the opportunities the
EU Social Policy Agenda and the European Employment Strategy are
offering for the further development of anti-discrimination policies. In Part
II, Mark Bell (University of Leicester) compares the Starting Line with the
Racial Equality Directive. His paper shows that the European Commission
has carefully studied and frequently borrowed from the Starting Line, as
was requested on more than one occasion by the European Parliament.
Although in some instances the Racial Equality Directive goes beyond the
Starting Line, there are many more instances where the Starting Line
offers a higher level of protection against discrimination. Mark Bell’s paper
draws attention to those differences and makes recommendations as to
which issues need to be taken up in the policy debates at national level. An
Annex to this publication reproduces ECRI's General Policy
Recommendation No. 2 on ‘Specialised bodies to combat racism, xeno-
phobia, anti-semitism and intolerance at national level’. For the effective
implementation of anti-discrimination legislation, such bodies are crucial.
The Racial Equality Directive has not elaborated enough on this issue and
governments may be convinced to follow this Recommendation adopted
within the framework of the Council of Europe.

Patrick Yu, Executive Director, Northern Ireland Council for
Ethnic Minorities
Chairman, Starting Line Group

Isabelle Chopin, Starting Line Programme Director
Migration Policy Group



PART |1

THE FURTHER DEVELOPMENT OF EUROPEAN
ANTI-DISCRIMINATION POLICIES
Jan Niessen, Migration Policy Group

INTRODUCTION'

The Amsterdam Treaty, which amended the Treaty establishing the
European Community and the Treaty on European Union, provided
the European institutions with considerable new powers to act on
racial, ethnic and religious discrimination. First, it inserted a new
Article 13 in the EC Treaty, allowing the adoption of European legisla-
tive and other measures to combat discrimination on grounds of racial
or ethnic origin and religion or belief. Second, the new Title IV in the
EC Treaty provided a legal basis for the adoption of measures promot-
ing equal treatment between EU citizens and third-country nationals.
Third, the inclusion of Title IV extended the scope of the EC Treaty
which may lead to a reinterpretation of Article 12 of the EC Treaty,
which prohibits discrimination on the basis of nationality. Fourth,
Article 137 provided a legal basis for action concerning employment
conditions for third-country nationals legally residing in Member
States. Fifth, the Treaty on European Union was amended to the
effect that police and judicial co-operation on criminal matters (with-
in the framework of the third pillar) now includes the prevention,
and combating, of racism.

These changes in the Treaties constitute a clear recognition that
various forms of discrimination and racism must be confronted at the
European level. Within one and a half years after the entry into force
of the Amsterdam Treaty (1 May 1999), the Council of Ministers
adopted the Racial Equality Directive? and Equality in Employment
Directive®. Their transposition into national law will keep, for the
coming years, discrimination and racism on the national agendas of

1 This article is partly based on speeches given at the Hearing of the European
Parliament on the Social Policy Agenda (Brussels, 21 and 22 September 2000) and
the NGO Forum of the conference ‘All different all equal: from principle to practice’.
European contribution to the World Conference against racism, racial discrimination,
xenophobia and related intolerance (Strasbourg, 11-13 October 2000).

2 The full name is Council Directive implementing the principle of equal treatment
between persons irrespective of racial and ethnic origin (OJ L 180, 19/07/2000).

3 The full name is Council Directive establishing a general framework for employ-
ment equality (OJ L 303, 02/12/2000).



the current and future Member States of the European Union*. This
offers tremendous opportunities to press for the adoption or rein-
forcement of existing national legislation, which may even go beyond
the minimum standards set by the two Directives. Mark Bell’s paper
in this publication makes concrete recommendations to that effect.

This paper looks first at the legal basis for additional European
legal measures, in particular those aiming to protect third-country
nationals against discrimination (paragraph 1), and makes some gen-
eral recommendations as to the monitoring and influencing of the
transposition process (paragraph 2). It also draws attention to the EU
Social Policy Agenda and the implementation of the European
Employment Strategy (the Luxembourg Process based on Article 128
(4) EC Treaty) that provide a framework also for the design, consulta-
tion and implementation of anti-discrimination and equality policies
throughout the European Union (paragraph 3).

The developing EU anti-discrimination policies are not only affect-
ing the policies and practices of current Member States, but increas-
ingly also those of the Accession States. Such policies will engage
various stakeholders in policy debates in all these countries, from gov-
ernments to social partners and non-governmental organisations.
Throughout this paper stakeholders are identified and suggestions are
made for further action.

1. ANTI-DISCRIMINATION AND EQUALITY CLAUSES:
GROUNDS AND SCOPE

a. Anti-discrimination and Articles 12, 13 and 14

Prior to the Amsterdam Treaty’s amendment of the EC Treaty, the lat-
ter already contained a clause prohibiting discrimination on the
grounds of nationality (Article 12). The governments of Member
States accepted that the interpretation of this clause refers only to
nationality of one of the Member States. Article 12 prohibits, within

4 In this context it is important to note that in the year 2000, the Council of Europe
adopted Protocol 12 to the European Convention for the Protection of Human Rights
and Fundamental Freedoms. The Protocol broadens the scope of the Convention’s
Article 14 which prohibits discrimination in the enjoyment of the rights enumerated
in the Convention. The Protocol was adopted after many years of negotiations which,
towards the end of this process, run parallel to the negotiations on the Directives. It is
another important instrument to combat racial discrimination in Europe and its ratifi-
cation by the Council of Europe’s Member States offers another opportunity to put
anti-discrimination and anti-racism on the national agendas. By the time of the writ-
ing of this paper, the Protocol has been signed by 25 Member States of the Council of
Europe. The Protocol enters into force after ten ratifications.



the scope of application of this Treaty, discrimination on the basis of
nationality. By including Title IV in the EC Treaty (see below), the
scope has been widened and includes issues related to admission, resi-
dence and equal treatment of third-country nationals. The drafters of
the Amsterdam Treaty may have overlooked the possible conse-
quences of this extension. The legal services of the European institu-
tions and lawyers could try and clarify this matter and find out to
what extent Article 12 now also applies to third-country nationals. Tt
would seem to mean at least that discrimination between the various
groups of third-country nationals is prohibited and that those who are
treated less favourably will be granted equal treatment with those
third-country nationals who are treated more favourably.

Article 13

Article 13 of the EC Treaty empowers the European institutions to
take appropriate action to combat discrimination on the basis of sex,
racial or ethnic origin, religion and belief, disability, age or sexual ori-
entation. This is a tremendous step forward compared with the old EC
Treaty where such a clear legal basis was lacking. There are, however,
some weaknesses in this Article.

First, it has no direct effect, meaning that without implementing
measures, individuals cannot invoke this article in cases of discrimina-
tion. The adopted Directives and the Action Programme” are the first
implementing measures taken under Article 13. The Starting Line
Group preferred the inclusion in the Treaty of separate anti-discrimi-
nation articles, each on a specific ground, and had drafted its own
proposals for anti-discrimination clauses prohibiting discrimination on
the basis of race, skin colour, religion, belief and ethnic and national
origin (the ‘Starting Point’). In that case, one implementing measure
could have dealt with discrimination on these grounds while other
measures would deal with discrimination on other grounds. As is the
case now, the Racial Equality Directive deals with racial and ethnic
discrimination and is applicable in various areas, whereas the Equality
in Employment Directive deals with the other forms of discrimination
listed in Article 13 (except for race, ethnicity and gender) and applies
only to employment. Measures are required to remedy this situation
by either including religion and belief in the Racial Equality Directive
or by extending the application of the Equality in Employment
Directive to the same fields as the Racial Equality Directive.

Second, European institutions are not obliged to act, but may take
appropriate measures for which unanimity is required. Years of cam-

5 Council Decision establishing a Community action programme to combat discrimi-
nation (OJ L 303, 02/12/2000).



paigning have prepared the ground for the broad support for legisla-
tive measures and exceptional political circumstances in the year
2000° have led to the expeditious adoption of the two Directives and
the Action Programme. The question is whether such a situation
would occur again and make possible the adoption of complementary
measures (such as discrimination in areas other than those listed in
the two Directives, and the elaboration of positive action measures
such as contract compliance, etc). This means civil society organisa-
tions should continue to make the elaboration and adoption of addi-
tional EU measures one of their priorities.

Third, Article 13 does not include nationality as a ground for dis-
crimination. In other words, third-country nationals may not be dis-
criminated against on the basis of their racial or ethnic origin or
religion and beliefs, but can be discriminated against on the basis of
their nationality. In its revised proposal for a Directive, the Starting
Line Group proposed two additional legal instruments that would
partly remedy this situation, namely one on free movement and
another on the participation in elections of third-country nationals’.
Whereas the former has been incorporated in the Amsterdam
Proposals (see below), the latter has gained considerable support from
immigrant and human rights organisations.

Article 14

According to Article 14, the Community shall adopt measures with the
aim of progressively establishing the internal market, which shall com-
prise an area without internal frontiers in which the free movement of
goods, persons, services and capital is ensured. In the past the European
Commission has used this article as the basis for proposals to allow all
persons, including third-country nationals, to travel freely within the
European Union. These proposals have not been adopted by the Council
of Ministers, primarily because a number of Member States interpreted,
and are still interpreting, this article in a restrictive way. According to
these Member States the word ‘persons’ in Article 14 refers only to EU
citizens. They also wanted, for immigration and national security pur-
poses, to maintain control at internal EU borders. The Schengen

6 The stance taken by the governments of fourteen Member States against the cur-
rent Austrian government that includes an extremist right-wing political party, also
on matters related to the position of immigrants and minorities in Austria, favoured
the adoption of concrete measures against racial discrimination. If Austria was to
prove these states to be wrong, it could not afford to vote against the adoption of
anti-discrimination legislation.

7 Isabelle Chopin and Jan Niessen (eds), Proposals for legislative measures to combat
racism and to promote equal rights in the European Union (Brussels/London, 1998).
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Agreements have abolished such controls and provide for other mea-
sures facilitating free travel within the Schengen area of legally residing
third-country nationals®. These measures have the effect of eliminating
discrimination between EU citizens and third-country nationals.

b. Equal treatment and Title IV and Article 137

The Amsterdam Treaty inserted a new Title IV in the EC Treaty,
namely on visas, asylum, immigration and other policies related to
the free movement of persons. This Title contains various articles pro-
viding a legal basis for the adoption of measures promoting the equal
treatment of third-country nationals with EU nationals. These articles
are 62(1) on internal border control, Article 62(1) on freedom of trav-
el for third-country nationals, Article 63(3)a on conditions of entry
and residence, long-term visa and residence permits and family
reunion, 63(3)b on irregular migrants, and 6(4) on rights and condi-
tions under which third-country nationals may reside in other
Member States.

The Presidency Conclusions of the Tampere European Council
called for the fair treatment of third-country nationals and rights
comparable with EU citizens®. This could have been formulated in a
more consistent and ambitious way, namely by endorsing the
European Union’s commitment to (international) human rights stan-
dards, including those calling for and promising equal treatment!°.
Using Title IV as a basis, the European Union institutions can adopt
equal treatment policies in areas such as free movement, free travel
and family reunion.

In order to stimulate a focussed debate on immigration and asy-
lum and the related issues of equal treatment, the Immigration Law
Practitioners” Association and the Migration Policy Group launched in
1999 the Amsterdam Proposals'!. They include a series of six legisla-
tive proposals in the field of asylum and immigration, of which at
least three pertain to equal treatment of third-country nationals,

8 The Amsterdam Treaty has incorporated the Schengen acquis in Title IV of the EC-
Treaty. Denmark, Ireland and the United Kingdom have the option not to adhere to
decisions or to participate in the decision making process under Title IV.

9 Presidency Conclusions, Tampere European Council, 15 and 16 October 1999,
point 18.

10 Including the solemnly adopted Charter of Fundamental Rights (Nice European
Summit, December 2000).

11 Immigration Law Practitioners’ Association and Migration Policy Group, The
ILPA/MPG proposed Directives on immigration and asylum. Prepared by Stephen
Peers (reader at the University of Essex) for ILPA and MPG (Brussels/London, 2000).
This publication and a summary in English, French and German can be downloaded
from MPG’s website (www. migpolgroup.com).
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namely the proposals on family reunion, residence rights, and visas
and border controls. They were in part an elaboration of the Starting
Line Group’s proposals on third-country nationals. The Amsterdam
Proposals came out of a series of consultations involving non-govern-
mental organisations, governmental officials and academics. In 2000,
they have been introduced in meetings with representatives of the
European institutions and discussed by a variety of governmental and
non-governmental actors at seminars in all Member States. In the
coming years, the Amsterdam Proposals may be used by a variety of
organisations to mobilise support for the adoption of legal measures
to grant equal rights to third-country nationals.

In addition to Title IV, Article 137(4) provides a legal basis for
measures concerning employment conditions for third-country
nationals legally residing in the Member States. In particular the
social partners could use this article to press for equal treatment in
employment, for which the Social Policy Agenda and the European
Employment Strategy offer excellent platforms (see paragraph 3).

2. THE TRANSPOSITION OF THE RACIAL EQUALITY DIRECTIVE

The Racial Equality Directive must be transposed in the laws of the
Member States before July 2003 and, as it has become part of the
acquis communautaire, the Directive must also be incorporated into the
laws of the Accession States. This process requires the active involve-
ment of stakeholders at the European and national levels of the
Member States and the Accession States.

a. The European level

Of the European institutions, the Commission has played a stimulat-
ing and leading role in the design and adoption of the Racial Equality
Directive. In all likelihood it will play an equally important role in the
transposition of the Directive by facilitating the timely and uniform
translation of its clauses into the national laws of Member States. For
this purpose, the Commission’s Directorate General for Employment
and Social Affairs will establish two working parties in 2001. One
working party will be composed of representatives of the ministries of
Member States responsible for anti-discrimination, the other of inde-
pendent experts.

These working groups, but also non-governmental actors, could
make good use of a study that is being prepared by the European
Monitoring Centre on Racism and Xenophobia and the Migration
Policy Group. The study compares the Starting Line and the Racial
Equality Directive with existing legislation in the fifteen Member
States. The study will describe what the individual Member States

12



must do in order to comply with the Racial Equality Directive and
which adaptations of national law are to be made!2.

Undoubtedly, the European Parliament and the Economic and
Social Committee will monitor the whole transposition process closely
and ask the European Commission for regular progress reports. Such
reports may indicate where the transposition runs into problems and
what is needed to solve these problems.

Non-governmental actors acting on the European level could mon-
itor the transposition and exchange information between their respec-
tive constituencies!?. Targeted exchanges could be organised on
specific issues related to adaptations of national laws. To give an exam-
ple, the Racial Equality Directive requires that Member States desig-
nate a body or bodies for the promotion of equal treatment. Some
Member States have gained considerable experience with these bodies
that may be of use to the Member States that have to establish them.
ECRI’s Policy Recommendation no. 2 may be used as a guideline!'4.

The dynamics of the debates in the Accession States will be influ-
enced more by the accession dates, which vary by groups of countries,
than by the deadline of July 2003. Although equal treatment, anti-
discrimination and racism are on the accession agenda!®, continuous
monitoring is required to keep these issues on the agenda and to pro-
vide adequate support for the incorporation of the relevant acquis com-
munautaire into the laws of the Accession States.

b. The national level

At the national level, national parliaments and non-governmental
actors should monitor the transposition. National parliaments could
give clear guidelines as to how and within which timeframe the
Racial Equality Directive is to be translated into national law. They
should also be regularly informed about the progress made in that
process. This could prevent governments from missing the deadline of
July 2003, which would lead to legal action from the European
Commission or European Parliament.

The transposition offers the opportunity for NGOs to press govern-
ments to go further than the requirements of the Racial Equality
Directive. As the Directive states, there is nothing that prevents

12 The European Monitoring Centre expects to publish the study in 2001.

13 One can think of the trade unions (ETUC) and employers organisations (UNICE),
churches and church organisations (such as the Churches’ Commission for Migrants
in Europe and Caritas) and of networks of non-governmental organisations (such as
the European Network against Racism).

14 This Policy Recommendation is reproduced in this publication as an annex.

15 See for example, European Commission, Enlargement Strategy Paper. Report on
progress towards accession by each of the candidate countries (Com (2000)700 final).
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Member States from legislating higher levels of protection against
racism. As is the case with many European policies and legislative
measures, the Racial Equality Directive is the result of negotiations
and therefore a compromise. Undoubtedly, there will be Member
States that would want to go further on certain clauses. Part II of this
publication provides a comparison of the Starting Line and the Racial
Equality Directive. It indicates which clauses could and should be
strengthened by national legislation, compared with what is required
under the Racial Equality Directive.

Governmental and non-governmental actors could already prepare
themselves for the period when the Racial Equality Directive will have
been incorporated into national law. Institutions that are upholding
the law of a country (police, magistrates) and those who could play a
role in assisting victims of discrimination (lawyers, trade unions,
employers, NGOs) should undergo training on how to apply and ade-
quately use anti-discrimination legislation. An information campaign
to promote the awareness of the existence and contents of the Racial
Equality Directive should in particular target the victims of racism.

A similar programme of action should be developed with relevant
stakeholders in the Accession States. For that purpose, partnerships
between governmental and non-governmental actors in the European
Union and the Accession States should be strengthened.

c. Consultation and co-operation

In order to promote consultation and co-operation on the transposition
of the Racial Equality Directive and also on the ratification of Protocol
12, three international organisations!® launched a joint project, starting
in 2001. This project aims to make the most of the historic opportunity
for enhancing anti-discrimination policies and practices created by the
Racial Equality Directive and Protocol No. 12 to the European
Convention for the Protection of Human Rights and Fundamental
Freedoms!”. During a three-year period, studies will be conducted, sem-
inars organised and training and policy advice given. The project has

16 These organisations are the London-based Interights (www.interights.org), the
Budapest-based European Roma Rights Centre (www.errc.org) and the Migration
Policy Group (www.migpolgroup.com). The project will run from 1 January 2001 to
31 December 2003 and is supported by the Open Society Institute.

17 The Protocol broadens the scope of article 14 of the Human Rights Convention
which prohibits discrimination of any person in the enjoyment of only those rights
which are enumerated in the Convention. Its main provision reads: The enjoyment of
any right set forth by law shall be secured without discrimination on any ground
such as sex, race, colour, language, religion, political or other opinion, national or
social origin, association with a national minority group, property, birth or other sta-
tus. No one shall be discriminated against by any public authority on any ground
such as mentioned above.

14



three principal prongs, each designed to promote the Directive’s effec-
tive application and the Protocol’s timely entry into force:

e Training and capacity building of target groups including judges,
lawyers, NGO anti-discrimination advocates, selected government
officials, members of parliament and representatives of specialised
bodies, to ensure that key actors throughout the continent are suffi-
ciently informed about the legal obligations flowing from the
Directive and the Protocol and know how to creatively make use of it.

o Legislative advocacy: targeting individual governments and relevant
EU institutions to ensure that the requirements of the Directive —
in a nut-shell, the adoption of comprehensive anti-discrimination
legislation and the establishment of effective enforcement bodies —
are swiftly and adequately complied with, and that Protocol No. 12
of the ECHR is speedily ratified by at least the minimum ten states
required for its entry into force.

o Test litigation: targeting the European Court of Justice, the
European Court of Human Rights and selected constitutional and
Supreme Courts, to ensure the adoption in judicial case law of the
various elements of the Directive and the Protocol.

3. THE SOCIAL POLICY AGENDA AND THE EUROPEAN
EMPLOYMENT STRATEGY

Legislation is important, but it is only one of the instruments available
to combat racial discrimination. Legislation should be embedded in a
comprehensive approach that includes other policy measures against
discrimination, the promotion of equal treatment and the valuing of
diversity. Such an approach is itself becoming part of an overall strate-
gy of the European Union to meet new social and economic chal-
lenges. European institutions, the Member States” governments, the
social partners and other non-governmental actors are re-defining the
role they can play, or are responding to expectations as to what role
they should play, to meet these challenges.

a. The European institutions and the Member States

The European Union’s Social Policy Agenda aims to ensure the posi-
tive and dynamic interaction of economic, employment and social
policies and the mobilisation of all actors to work jointly towards eco-
nomic and social renewal!®. The Agenda includes a whole range of

18 European Commission, Social Policy Agenda. Communication from the
Commission to the Council, the European Parliament, the Economic and Social
Committee and the Committee on the Regions (COM (2000) 379 final).
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measures from competitive and sustainable economic development,
full employment and high productivity, to social cohesion and quality
of life. It builds upon recently adopted policies and newly established
structures for co-operation and consultation among European institu-
tions and national governments and between them, social partners
and civil society. This applies in particular to the European
Employment Strategy that was launched in 1997. The various ele-
ments of the Social Policy Agenda have been endorsed at the highest
political level, namely by the heads of state and government at
European Councils'”. They also include programmes preparing the
European Union and the Accession States for enlargement. Most docu-
ments, including those that have been officially adopted, call for poli-
cies that promote inclusion and equality and combat exclusion and
discrimination. Careful reading of those texts may well lead to the con-
clusion that equality of third-country nationals and discrimination of
ethnic minorities, although increasingly mentioned, are not receiving
the attention they should receive. The frameworks established to fur-
ther the Social Policy Agenda offer, however, ample opportunities to
give these issues the prominent place on the Agenda they deserve.

A good example is the five-year cycle of the European
Employment Strategy or the Luxembourg Process of adopting, imple-
menting and reporting on the European Employment Guidelines.
Since 1997, the European Commission has drawn up proposals for
these guidelines which, after adoption by the Council of Ministers,
must be taken into account by Member States in shaping their
employment policies. The Member States are obliged to draw up a
National Action Plan for Employment and report annually on
progress made in the implementation of the Plan. The European
Commission brings together and analyses the national reports (the
Joint Employment Report), proposes new guidelines and makes spe-
cific recommendations to individual Member States.

The European Employment Strategy has four pillars, namely
employability, entrepreneurship, adaptability and equal opportunities.
Issues related to the inclusion of immigrants and minorities into the
labour market can be found under the employability pillar, which
deals with such issues as the opening of the labour market to all indi-
viduals and training to enable the acquisition of relevant skills. The
Joint Employment Report 2000 signals that in most Member States
there remain problems with, and differences between, Member States
in defining who belongs to a minority or an immigrant group. This has
consequences for the collection of data on their labour market position

19 In particular the Luxembourg Summit (held at the end of 1997), the Lisbon
Summit (held in the first half of 2000) and the Nice Summit (held in the second half
of 2000).
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and consequently for the design and implementation of strategies to
include them in the labour market. The report further mentions that
the policies used most by Member States in these areas are awareness
raising for employers, a more consistent involvement of the social
partners and the involvement of organisations representing minorities
and working to combat racism?°. Consequently, the Commission pro-
poses to include in the 2001 Guidelines measures to identify and com-
bat discrimination (on the same grounds as mentioned in Article 13)
and measures to meet the needs of, among other groups, ethnic
minorities and immigrants. For this purpose, Member States are called
upon to set targets?!. The entrepreneurship pillar includes measures to
make it easier to start and run businesses, in particular small and
medium-sized enterprises. Ethnic minority entrepreneurs could also
benefit from these measures. However, they are not mentioned, nor
are recommendations made to address the specific problems they
encounter. The adaptability pillar is about modernising the work
organisation and investing in human resources. However, cultural
diversity management is not mentioned in the Joint Employment
Report 2000 as a strategy of the Member States to modernise the work
organisation?2. Finally, the equal opportunities pillar deals almost
exclusively with gender equality and includes the increased employ-
ment of women, balanced gender representation in all economic sec-
tors, an easier return to work and the reconciliation of work and
private life. The emphasis on gender equality is understandable given
the importance of the issue, the number of people involved and the
longstanding tradition of the European Union of working on those
issues. Nevertheless, this pillar could also take into consideration equal
opportunities for immigrants and minorities, maybe by starting with
women from minority and immigrant groups.

The Luxembourg Process already involves a great number of non-
governmental actors??, but deserves greater involvement of organisa-
tions working to combat racial discrimination and racism. These
organisations could monitor both the drafting and implementation of
the National Action Plans for Employment and the national and
European reporting mechanisms. They could press for the main-
streaming of the combat against racial discrimination and racism (i.e.
their inclusion under all four pillars) and make concrete programme

20 European Commission, Joint Employment Report 2000 (COM (2000) 551 final).

21 European Commission, Proposal for a Council Decision on Guidelines for Member
States” employment policies for the year 2001 (COM (2000) 548 final).

22 Tt is interesting to note that under this pillar the Joint Employment Report 2000
mentions the tightening of the labour market supply of high tech professionals, lead-
ing in a few Member States to adaptations of immigration policies (page 56).

23 In particular the social partners (employers” organisations and trade unions) and
the European Platform of Social NGOs.

17



proposals. Such programmes could include the promotion of diversity
management strategies, support for ethnic minority businesses, special
attention for immigrant and minority women as victims of double dis-
crimination, and all kinds of positive action programmes. Furthermore,
governments and European institutions are not only legislators but also
employers and purchasers of goods and services. Proposals can be made
for pro active employment strategies and the inclusion of a social clause
in public procurement rules?*. Finally, policy research could clarify ques-
tions as to how to define minorities and immigrants, and stimulate a
wide debate on the advantages and disadvantages of the registration of
persons on the basis of ethnicity and nationality. To set targets and to
measure results, quantitative data on the composition of the population,
also in terms of ethnic and national origin, are indispensable. If ethnic
registration is unacceptable, as currently is the case in most Member
States, other ways and means must be developed which provide the
necessary information to set targets and measure results. Such research
will also be highly relevant for the implementation of the Racial Equality
Directive. The Directive introduced the principles of indirect discrimina-
tion and the shift of the burden of proof. The effective implementation
of these principles requires the development of monitoring and mea-
surement systems that are not solely based on ethnic monitoring?°.
The Nice European Council adopted the document ‘The European
Social Agenda’, which can be seen as an endorsement of the
Commission’s Social Policy Agenda. This document calls for a whole
series of recommendations that are relevant for immigrants and
minorities. According to this document, the integration of third-coun-
try nationals and the fight against exclusion and discrimination are
part and parcel of social cohesion policies. It calls for employment
policies that also provide minorities with access to the labour market
and considers diversity as a productive factor. Furthermore, the docu-
ment stresses the need for policies that encourage and facilitate the
mobility and free movement of persons?. It would be very interesting
to see how the European institutions are going to combine these

24 For public procurement in the European Union and the current limited possibili-
ties for the effective inclusion of a social clause, see Commission Communication on
Public procurement in the European Union (COM (98) 143 final). Currently, the
Commission is preparing a new Communication on procurement and social clauses.

25 MPG is exploring the possibilities of linking research initiatives to undertake
explorative and comparative research on these issues and is working together on this
with the European Centre for Welfare Policy and Research (Vienna) and the
University of Leuven (Belgium). For the importance of policy research in the Starting
Line campaign, see Jan Niessen, The Starting Line and the promotion of EU anti-dis-
crimination legislation. The role of policy oriented research. Paper presented at the
fifth Metropolis Conference (Vancouver, November 2000).

26 Presidency Conclusions, Nice European Council, 7 and 8 December 2000.
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issues. Are the goals for social cohesion, labour market inclusion,
equality and diversity consistently applied to the goals related to the
mobility and freedom of movement of all persons (that is: including
legally residing third-country nationals)? Also in this area, non-gov-
ernmental actors should monitor the policy-making process and pre-
sent and press for the adoption of their own proposals (such as, for
example, the Amsterdam Proposals).

b. The private sector and non-governmental organisations

The more anti-discrimination policies are supported by civil society
organisations, the more effective they will be. On the one hand, regu-
lar outbreaks of racial violence, persistent overt and covert racism, and
patterns of direct and indirect discrimination can be witnessed. On the
other hand, there is increased awareness that these evils undermine
the basic values of democratic societies, violate human rights and dig-
nity, and leave unfulfilled the social, economic and cultural potentiali-
ties of diversity. This means that racial discrimination cannot only be
found in extremist organisations but also in mainstream organisations.
These organisations can only become part of the solution when they
recognise that they are to a certain extent part of the problem. It also
means that there is an enormous potential among mainstream organi-
sations to minimize if not eliminate racial discrimination and racism
when an appeal is made for democratic and human values and when
the value of diversity is demonstrated and recognised.

In the private sector there is an emerging awareness of the social
responsibilities of the business community. A growing number of com-
panies integrate in their corporate practices environmental and social
matters, which are seen to be of strategic importance for the profitabil-
ity and sustainability of the company. Increasingly, companies enter
into dialogue with all kinds of stakeholders and respond to their
demands for transparency on how companies contribute to health and
safety in the work environment, promote social cohesion in the com-
munities in which they operate, foster ecological sustainability, respect
the human rights of, and take into consideration the diversity of, the
population, etc. Companies are beginning to collaborate on those
issues and look for improved ways to work together with stakeholders
and to report on the way they act as a sustainable or socially responsi-
ble business?’. A review of the reports and debates on corporate social
responsibility shows that companies” responsibility for their work
force is much further developed than their responsibility for the wider

27 In Europe this has recently lead to the establishment of the Corporate Social
Responsibility Europe, an organisation of leading transnational companies. For more
information on CSR Europe, formerly the European Business Network for Social
Cohesion, see its website www.csreurope.org.
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community. Furthermore, environmental issues are addressed much
more often than human rights. Consequently, there is an important
role for human rights organisations to play in order to convince com-
panies to enhance their external social responsibility. Organisations
working to combat racial discrimination and to promote diversity
could thus enter into a constructive dialogue with companies on racial
discrimination and diversity?®. Economic growth and the tightening of
the labour market make companies more receptive to concrete propos-
als to integrate minorities and immigrants into the labour market and
to eliminate barriers to their career development.

A good starting point for such a dialogue could be the outcome of
two research projects. The first project surveyed 27 FTSE 100 compa-
nies in the United Kingdom on their attitudes to, and track record on,
developing an ethnically diverse work force at all levels of their
organisation, but with particular reference to professional and man-
agerial staff. The report showed that there are few ethnic minorities in
senior positions, that ethnic minority professionals and managers feel
excluded by subtle, covert discrimination, and that race is not firmly
on the business agenda?’. The second report makes an assessment of
forty-six FTSE 300 companies” performance on social and employ-
ment issues. The report provides broad indications on companies’
strategies related to social cohesion and looks in particular at the four
pillars of the European Employment Guidelines. The study confirms
that companies have a strong sense of internal social responsibility
(especially with regard to adaptability and equal opportunities).
However, external social responsibility is underdeveloped and the
sense of corporate citizenship is not widely spread in the business
community??. The report presents profiles of the forty-six companies,
showing a mismatch of activities on equal opportunities, which often

28 This would have to include contacts at all levels: the companies’ leadership,
human resources and public affairs departments and workers councils. Partnerships
with other stakeholders, such as the trade unions, should be part of the strategy.

29 The research was carried out by Schneider-Ross at the request of the Runnymede
Trust and financially supported by a few companies and the European Commission. It
was presented at a conference organised by the Runnymede Trust, in co-operation
with the Migration Policy Group and the City of Amsterdam (London, 7 February
2000). The research report ‘Moving on up? Racial Equality and the Corporate
Agenda, a study of FTSE 100 companies’ and a report of the conference can be
ordered from Runnymede (www.runnymedetrust.org).

30 The research was carried out by a group of research institutes at the request of CSR
Europe with the financial support of a few companies and the European Commission.
It was made available and discussed at the first CSR conference on social responsibility
(Brussels, November 2000). The research report ‘A European Assessment of 46 com-
panies’ performance on social and employment issues. Towards a social index?’ can be
obtained from CSR Europe. The report does not identify NGOs as a potential user of
the report, but acknowledges them as important sources of information.
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include special measures, surprisingly labelled as ‘affirmative action’,
for women, disabled persons and minorities. As far as the ‘affirmative’
measures for minorities are concerned, the more in-depth research on
the FTSE 100 companies shows that these measures must be more
closely examined with regard to their effectiveness and that their
implementation requires continuous monitoring and auditing.

Non-governmental organisations, in partnership with other stake-
holders, can play an important role in this process. Since many non-
governmental organisations direct their activities almost uniquely at
governments and intergovernmental organisations, an adaptation of
their working methods seems to be appropriate. Anti-discrimination
legislation is also an issue to be discussed with the private sector.
Companies may not be in favour of the introduction or reinforcement
of anti-discrimination legislation, fearing that too many legislative
measures would hamper their business. They may try and play off
legislative measures and voluntary action by companies against each
other, clearly preferring the latter above the former. However, the
North American situation, where both legislation and voluntary
action are well developed, shows that these are complementary
strategies. There would be no effective voluntary action by employers
when there is not a legislative framework, whereas legislation with-
out voluntary action would mean a legalist and minimalist approach
to combating racial discrimination and racism.?!

31 Lori Lindburg, European and North American approaches to the employment
integration of immigrants and ethnic minorities. Voluntary versus legislative mea-
sures. Final conference document of MPG’s third Transatlantic Dialogue meeting,
held under the auspices of European Commissioner Flynn and hosted by the Liberal
and Democratic Group of the European Parliament (Brussels, 7-8 July 1998).
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PART 11

MEETING THE CHALLENGE?

A COMPARISON BETWEEN THE EU RACIAL
EQUALITY DIRECTIVE AND THE STARTING LINE
Mark Bell, University of Leicester

INTRODUCTION'

On 29 June 2000, the EU Council of Ministers adopted its first Directive
combating discrimination based on racial or ethnic origin.? The
Directive legally came into force on 19 July 2000, and all Member
States of the European Union have to complete its implementation in
their national legal systems no later than 19 July 2003. This initiative
has since been complemented by the agreement in the Council on 17
October 2000’ of a Directive combating discrimination in employment
on the grounds of religion or belief, disability, age or sexual orientation.
The adoption of the two Directives marks a successful conclusion to the
lengthy campaign to persuade the governments of the Member States
of the need for Europe-wide protection against such discrimination.

The Starting Line Group has consistently been at the forefront of
this campaign since the presentation of their proposal for a Directive
against racial discrimination in 1993.* This concrete initiative formed
an innovative and optimistic response to the general absence of any
coherent EU policy on combating racism at that time. The impact of
the original proposal is testified by its express endorsement by the
European Parliament.” The first sign of real progress in this area was

1 Many thanks to Jan Niessen, Isabelle Chopin and Patrick Yu for generous advice
and assistance in the preparation of this paper. All responsibility for any errors, factu-
al or otherwise, of course lies with the author.

2 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal
treatment between persons irrespective of racial or ethnic origin, Official Journal (OJ)
L 180/22, 19 July 2000.

3 Council Directive 200/78/EC of 27 November 2000 establishing a general frame-
work for equal treatment in employment and occupation, OJ [2000] L 303/16.

4 The original proposal is reproduced in A. Dummett, ‘The Starting Line: a proposal
for a draft Council Directive concerning the elimination of racial discrimination’
(1994) New Community Vol. 20(3) pp. 530-538.

5 Par. 4, Parliament Resolution on racism and xenophobia; OJ [1993] C 342/19, 2
December 1993; calling ‘on the Commission to draw up as a matter of urgency a
Directive laying down measures to strengthen the legal instruments existing in this
field in the Member States, using the document entitled the Starting Line’.
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the agreement by the Member States in 1997 at Amsterdam to amend
the founding treaties of the European Union to create specific powers
for the adoption of European legislation on racial discrimination. This
amendment, Article 13,° paved the way for the European Commission
to submit a proposal on 25 November 1999 for a Directive forbidding
racial discrimination.” Once again, the Starting Line Group made an
important contribution to the debate through a revision of its initial
proposal for a Directive in 1998.%8 Moreover, active and constructive
support for the Directive was provided throughout the legislative pro-
cess.

This paper examines the precise terms of the EU Racial Equality
Directive. Specifically, it will compare the new Directive with the
Starting Line proposal to evaluate the extent to which it meets the
recommendations of the group. The importance of this exercise is
underpinned by the three year period provided for national imple-
mentation. As stressed by the Directive in Article 6, nothing prevents
Member States from legislating for higher levels of protection against
discrimination. Therefore, those aspects of the Directive which fall
short of the Starting Line proposal can still be remedied through
national laws which go beyond the minimum protection required by
the Directive. Following this examination, the paper will turn in con-
clusion to the agenda for the future. This provides an opportunity to
consider further measures which the European Union and its
Member States could adopt to meet in full the challenge of the origi-
nal Starting Line proposal.

In comparing the Directive with the Starting Line, it has been
divided into six themes: the definition of discrimination; the personal
scope; the material scope; exceptions; remedies and enforcement; and
implementation.

6 ‘Without prejudice to the other provisions of this Treaty and within the limits of the
powers conferred by it upon the Community, the Council, acting unanimously on a
proposal from the Commission and after consulting the European Parliament, may
take appropriate action to combat discrimination based on sex, racial or ethnic origin,
religion or belief, disability, age or sexual orientation.’

7 Commission, ‘Proposal for a Council Directive implementing equal treatment
between persons irrespective of racial or ethnic origin’, COM (1999) 566, 25
November 1999.

8 Starting Line Group (1998) Proposals for legislative measures to combat racism and to pro-
mote equal rights in the European Union, edited by Chopin, I & Niessen, J, London:
Commission for Racial Equality.
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1. THE DEFINITION OF DISCRIMINATION

EU Racial Equality
Directive: Article 2

1.

24

For the purposes of this Directive,
the principle of equal treatment
shall mean that there shall be no
direct or indirect discrimination
based on racial or ethnic origin.

For the purposes of paragraph 1:

direct discrimination shall be taken
to occur where one person is treated
less favourably than another is, has
been or would be treated in a com-
parable situation on grounds of
racial or ethnic origin;

indirect discrimination shall be
taken to occur where an apparently
neutral provision, criterion or prac-
tice would put persons of a racial or
ethnic origin at a particular disad-
vantage compared with other per-
sons, unless that provision, criterion
or practice is objectively justified by
a legitimate aim and the means of
achieving that aim are appropriate
and necessary.

Harassment shall be deemed to be
discrimination within the meaning
of paragraph 1, when an unwanted
conduct related to racial or ethnic
origin takes place with the purpose
or effect of violating the dignity of a
person and of creating an intimidat-
ing, hostile, degrading, humiliating
or offensive environment. In this
context, the concept of harassment
may be defined in accordance with
the national laws and practice of
the Member States.

Starting Line: Article 2

1.

For the purposes of the following
provisions, direct discrimination
exists where in respect of any of the
areas in Article 1(2) a person
receives less favourable treatment
on grounds of racial or ethnic origin
or religion or belief than other per-
sons receive or would receive in any
situation where the relevant circum-
stances of those persons are the
same or not materially different.

For the purposes of the following
provisions, indirect discrimination
exists where in respect of any of the
areas in Article 1(2) an apparently
neutral provision, criterion or
practice disproportionately
disadvantages persons of particular
racial or ethnic origin or religion or
belief, unless that provision,
criterion or practice is appropriate
and necessary and can be justified
by objective factors unrelated to
race, ethnic origin or religion or
belief.

In this Directive any reference to a
person’s religion or belief includes
reference to his supposed religion or
belief and to the absence or
supposed absence of any particular
religion or belief.



(a) Direct and indirect discrimination

The first and most obvious point to note is that only discrimination
based on racial or ethnic origin is forbidden. In contrast, the Starting
Line recommends a ban on racial and religious discrimination. The
absence of religion from the text of the Racial Equality Directive is
without doubt a significant weakness. However, this has been sub-
stantially remedied with the subsequent adoption of the Framework
Directive on equal treatment in employment, which forbids discrimi-
nation on the grounds of religion or belief in all aspects of employ-
ment. The provisions of the Framework Directive are similar,
although not identical to those in the Racial Equality Directive, and
problems emerge in the areas where the two Directives differ. Most
importantly, the Framework Directive will not confer any protection
against religious discrimination in areas such as education, health,
housing, social welfare and access to and supply of goods and services.
The European Commission on Racism and Intolerance has indicated
that education in particular is an area where discrimination against
Muslims is often manifested.” Therefore, pressure will remain for fur-
ther action to ensure an equivalent level of protection against reli-
gious discrimination in EU law as now exists for racial discrimination.

In the meantime, the Racial Equality Directive may be of some
assistance in combating those aspects of religious discrimination not
addressed in the Framework Directive, because such actions can also
constitute indirect racial discrimination. For example, it might be
argued that a ban on wearing a headscarf at school places girls of an
Algerian ethnic origin at a particular disadvantage when compared
with other students, if their religious beliefs require the wearing of
the headscarf in public. In this fashion, religious discrimination can be
challenged as indirect discrimination on the basis of racial or ethnic
origin. Nonetheless, there are limits to the effectiveness of this route
to legal protection.!® For example, a white woman who converts to
Islam and then wishes to wear the headscarf could not rely on the
line of argument set out above. Such cases can only be properly dealt
with through specific laws against religious discrimination.

Recommendation: NGOs should seek to ensure that national legislation
implementing the Racial Equality Directive should extend the same level of
protection to discrimination on grounds of religion or belief.

Overall, the definitions of direct and indirect discrimination adhere
quite closely to those proposed by the Starting Line. One difference is

9 See further ECRI (2000) General Policy Recommendation No. 5: combating intoler-
ance and discrimination against Muslims, available from: www.ecri.coe.int, 26 May
2000.

10 Particular thanks to Nadia Hashmi for assistance on this point.
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in relation to indirect discrimination, where the Starting Line states
that justification for discrimination must be ‘unrelated to race, ethnic
origin or religion or belief’. The Racial Equality Directive is broader —
referring generally to the need to establish a ‘legitimate aim’.
Naturally, it is to be anticipated that judicial authorities will accept
that an aim specifically related to racial or ethnic origin could not be
legitimate for the purposes of justifying discrimination. For instance,
in a Dutch case a woman was refused employment as a receptionist
on the basis of her Surinamese accent when she spoke Dutch. The
employer tried to justify this on the basis that it was not good for their
corporate image. The argument failed under the Dutch Equal
Treatment Act.!'! Similarly, such reasoning should be regarded as
unacceptable under the Directive, as the justification itself is intrinsi-
cally related to racial or ethnic origin.

(b) Harassment

Article 2(3) on harassment is one example of an improvement on the
original Starting Line text. The Directive provides a relatively broad
definition of harassment. In particular, harassment occurs where
either this is the intent or the effect of the behaviour in question. The
main proviso is that the harassment must be ‘unwanted conduct’.
This expression is also found in the definition of sexual harassment in
EU law. Specifically, in 1991 the Commission issued a Code of Practice
explaining what constituted harassment in more depth. This states:

The essential characteristic of sexual harassment is that it is unwanted by the
recipient, that it is for each individual to determine what behaviour is acceptable
to them and what they regard as offensive. Sexual attention becomes sexual
harassment if it is persisted in once it has been made clear that it is regarded by
the recipient as offensive...!2

It may be useful for similar detailed guidance to be provided in
respect of the ban on harassment in the Racial Equality Directive.

All forms of behaviour which impact upon the general environ-
ment appear to be included in the concept of harassment — this could
range from physical violence to racist remarks, jokes or ostracism.
Moreover, the ban on harassment extends to actions by a variety of
actors, such as clients or co-workers, or alternatively students or
patients. The main weakness with this provision lies in the final sen-
tence. At first sight, this appears to confer a wide discretion on the
Member States in defining harassment according to national law.

11 Commissie Gelijke Behandeling (1998) Annual Report 1997, Utrecht: Commissie
Gelijke Behandeling. Available at: www.cgb.nl/annualframeset.html

12 Annex, par. 2, Commission Recommendation of 27 November 1991 on the pro-
tection of the dignity of women and men at work, OJ [1992] L 49/1.
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However, reading the paragraph as a whole, it is only logical that
Member States must at least forbid all the forms of behaviour referred
to in the first sentence of Article 2(3). The discretion accorded in the
final sentence would therefore relate to those aspects of harassment
not addressed by the Directive. For example, the liability of employ-
ers, educational authorities or health services for harassment is not
specifically addressed in Article 2(3), and this would appear to be an
area where Member States enjoy greater discretion. Clearly, the Court
of Justice will face a difficult challenge in resolving the full extent of
national law discretion conferred by Article 2(3), but in this respect it
should be recalled that the Court has traditionally insisted on the
need to ensure EU law is applied with uniformity and consistency
throughout the Member States.!?

Recommendation: NGOs should seek to ensure a high level of protec-
tion against harassment in national implementing legislation, including
an obligation on the relevant and responsible institutions to take all rea-
sonable measures to prevent harassment, whether this is from employees,
clients or service users.

(c) Victimisation

Article 9 Starting Line: Article 2(3)
Member States shall introduce into their a)  For the purposes of the following
national legal systems such measures as provisions discrimination shall

are necessary to protect individuals from include victimisation.

any adverse treatment or adverse b) Victimisation occurs where in
consequence as a reaction to a respect of any of the areas in Article
complaint or to proceedings aimed at 1(2) a person or group of persons is
enforcing compliance with the principle subject to any detriment by reason
of equal treatment. of that person or group of persons

being involved in or suspected of
being involved in making a
complaint or assisting a complaint
alleging racial or religious
discrimination, provided the
allegation was not false and was
made in good faith.

In the Starting Line, victimisation is dealt with as a further category of
discrimination. However, in the Racial Equality Directive it is treated
separately, under the provisions on enforcement. Notwithstanding

13 C-6/64, Costav ENEL [1964] European Court Reports (ECR) 585, 594.
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this technical difference, the definition of victimisation in the
Directive is sufficiently broad to have a similar impact to that pro-
posed by the Starting Line. Indeed, the Directive goes further than the
Starting Line in at least one respect — the Directive applies to any
complaint, whereas the Starting Line restricted protection to ‘good
faith” complaints. Another main difference between the two versions
emerges in relation to the burden of proof. As shall be discussed in
more detail later, Article 8 of the Directive permits a shift in the bur-
den of proof in cases alleging a breach of the principle of equal treat-
ment. However, whilst the Starting Line proposed that this extended
to allegations of victimisation, the text of the Racial Equality Directive
does not clearly apply the burden of proof provisions to Article 9 on
victimisation.

Recommendation: NGOs should seek to ensure that national imple-
menting legislation applies burden of proof provisions to all forms of dis-
crimination, including victimisation.

(d) Instruction to discriminate

EU Racial Equality Starting Line: Article 4(1)
Directive: Article 2(4) Member States shall take the necessary

4. An instruction to discriminate measures, in conformity with their legal
against persons on grounds of racial systems, to prohibit by legal sanction:
or ethnic origin shall be deemed to [...]
be discrimination within the

) (b) incitement or pressure to racial or
meaning of paragraph 1.

religious discrimination;

(c) the establishment or operation of
any organisation which promotes
such incitement or pressure together
with membership of any such
organisation and the giving of aid,
financial or otherwise to any such
organisation;

(d) any act or practice by a public
authority or public institution of
racial or religious discrimination
against persons, groups of persons
or institutions;

(e) the financing, defence or support by
any public authority or public
institution of racial or religious
discrimination by any person, group
or organisation.
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Article 2 of the Racial Equality Directive also includes a prohibition on
‘an instruction to discriminate’. This most frequently arises in relation
to employment placement agencies, where employers request
agencies to send only workers of a particular ethnic origin. On this
point, the text of the Directive compares unfavourably with the
Starting Line, which is more detailed, forbidding ‘incitement or
pressure’ to discriminate. This potentially covers a wider range of
behaviour than ‘an instruction to discriminate’. For example, if an
employer indicates to an agency a ‘preference’ for domestic nationals,
this could certainly be construed as pressure for an agency not to send
ethnic minority workers, but it is less evident if it would amount to
an instruction to discriminate for the purposes of the Directive.

Recommendation: NGOs should seek to ensure that national imple-
menting legislation includes an express ban on incitement or pressure to
discriminate.

The Starting Line also sought the application of sanctions to groups
which promoted or incited discrimination, and any public sector sup-
port for such groups. Whilst this is not covered by the Racial Equality
Directive, it should be noted that under a 1996 ‘Joint action’ the
Member States are already obliged to ensure ‘effective judicial co-
operation” with respect to:

public incitement to discrimination, violence or racial hatred in respect of a group
of persons or a member of such a group defined by reference to colour, race, reli-
gion or national or ethnic origin.!*

Whilst the Joint Action is legally binding on the Member States, the
Court of Justice does not enjoy jurisdiction to enforce or interpret its
provisions. Importantly, the Commission is now committed to propos-
ing a new ‘framework decision” on the ‘common incrimination of
racism and xenophobia’.!®> This provides an opportunity to reinforce
the obligation on the Member States to penalise such activities and,
unlike the Joint Action, the framework decision would be subject to
the jurisdiction of the Court of Justice, at least in respect of the major-
ity of the Member States.!®

14 Title I, par. A(a), Joint Action of 15 July 1996 concerning action to combat rac\ism
and xenophobia; OJ [1996] L 185/5.

15 Commission, ‘Scoreboard to review progress on the creation of an area of
“Freedom, security and justice” in the European Union’, COM (2000) 167 final/2, 13
April 2000, at p. 12.

16 By January 2000, all Member States except Denmark, France, Ireland and the UK
had accepted the jurisdiction of the Court of Justice over measures adopted under
title VI of the Treaty on European Union (on police and judicial cooperation in crimi-
nal matters); N. Fennelly, ‘The area of “freedom, security and justice” and the
European Court of Justice — a personal view’ (2000) 49 International and Comparative
Law Quarterly 1-14, 9.
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2. THE PERSONAL SCOPE

The primary issue to consider in relation to the personal scope of the
Directive is its application to third-country nationals. European Union
law varies in its effects between certain provisions — most notably the
right to free movement — which only apply to citizens of the Member
States, and other provisions — such as the right to equal treatment for
women and men — which apply to all persons resident in the territory
of the Union. This question is especially salient in the context of laws
against racial discrimination where a high proportion of the potential
victims of such discrimination are also third-country nationals.

The Racial Equality Directive follows the broad approach of the
Starting Line and applies to ‘all persons’.!” The preamble to the
Directive provides further clarification of this statement. Whilst this
section of the Directive is not binding, it is highly persuasive evidence
of the intended interpretation of the Directive and is regularly relied
upon by the Court of Justice in determining the meaning of legislative
provisions.!® Recital 13 of the Racial Equality Directive states ‘this
prohibition of discrimination should also apply to nationals of third
countries’. Whilst this confirms the application of the Directive to
third country nationals, its scope is heavily qualified by Article 3(2):

This Directive does not cover difference of treatment based on nationality and is
without prejudice to provisions and conditions relating to the entry into and resi-
dence of third-country nationals and stateless persons on the territory of Member
States, and to any treatment which arises from the legal status of the third-coun-
try nationals and stateless persons concerned.

The main difficulty which arises with Article 3(2) lies in the final clause.
The exclusion of rules regarding entry is broadly in keeping with the
existing case law of the Court of Justice on the rights of third country
national workers under bilateral agreements with the European Union.
Whilst these may give rise to directly effective individual rights to equal
treatment in areas such as social security and employment,!® these
rights to non-discrimination do not alter the control of the state over
the initial decision on whether to admit the individual to their territory,
and what form of residence/work permit to grant.?° However, the
Directive also excludes from its scope ‘any treatment which arises from
the legal status of the third-country nationals’, which appears to go
beyond safeguarding national discretion in immigration law.

17 Article 3(1).

18 For an example of the importance the Court attaches to the preamble, see C-
269/97, Commission v Council (beef labelling), judgment of 4 April 2000.

19 For example, C-262/96, Siiriil v Bundesanstalt fiir Arbeit [1999] ECR I-2685; C-
416/96, El-Yassini v Secretary of State for the Home Department [1999] ECR I-1209.

20 par. 58, C-37/98, R. v Secretary of State for the Home Department ex parte Savas, judg-
ment of 11 May 2000.
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In attempting to understand the implications of Article 3(2), it is
useful to consider its history. Specifically, certain states expressed con-
cerns that restrictions on access to employment imposed by work per-
mits for migrants could be challenged under the Directive —
presumably as a form of indirect discrimination.?! In order to clarify
the continuing legality of such mechanisms, various suggestions for
additional recitals in the Directive were submitted, but these were
rejected by Germany and Denmark as insufficient.?? This led to a
compromise proposal for a new provision in the Directive from the
Portuguese Presidency, which eventually became Article 3(2).%*
Therefore, from the information which is available on the Council’s
deliberations, it appears the main aim of the text is to protect Member
States” immigration law instruments which regulate access to employ-
ment by third-country nationals.

On a literal reading, Article 3(2) would seem to block any protec-
tion against nationality discrimination. However, where such treat-
ment is also indirect racial discrimination a potential conflict arises
between Article 3(2) and Article 2(2)(b) in the Directive. Article 3(2)
is best understood as protecting differences in treatment in law which
are linked to citizenship/residential status from allegations of unlaw-
ful discrimination. Consequently, it should not be extended to unfair
treatment by employers of third-country nationals where this is not
linked to their immigration status, and would otherwise be unlawful
indirect discrimination. For example, an employer who paid third-
country national workers less than EU citizens for the same occupa-
tion should not be entitled to claim this was due to the differences in
their ‘legal status’. Providing all the workers enjoy the right to engage
in employment in the Member State, then there is no relevant differ-
ence in legal status which could apply to the employer’s unequal
treatment. Similarly, certain employers have sought to evade national
laws on racial discrimination through statements such as ‘EU nation-
als only need apply’.?* Whilst recruitment by employers of EU nation-
als in preference to third-country nationals may be required by
national or EU law, a total exclusion by employers of third-country
nationals is evidently indirect racial discrimination and should not be
protected by reference to Article 3(2).

21 par II(d), EU Council, Outcome of proceedings of the Social Questions Working
Party of 10 April 2000, Document 7756/00 SOC 138 JAI 38, Brussels, 19 April 2000.

22 par. I1(4), EU Council, Report from the Social Questions Working Party to the
Permanent Representatives Committee (part 1), Document 8857/00 SOC 201 JAI 58,
Brussels, 24 May 2000.

23 ibid.

24 See section II, explanatory statement, European Parliament, ‘Report of the

Committee on Civil Liberties and Internal Affairs on respect for human rights in the
European Union (1996)" [Pailler] A4-34/98, 28 January 1998.
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Overall, it is unfortunate that the language employed in the
Directive is rather loose and ambiguous on this issue, and again the
Court may have to clarify this clause in due course. A clearer
approach is to be found in the Starting Line Group proposal for a
Directive on third-country nationals from 1998. Whilst permitting
national rules on initial access to the labour market for third country
nationals, Article 4(1) states:

The Member States of the Community shall as regards remuneration and other
conditions of work, including dismissal, grant third-country national workers
duly registered as belonging to their labour market treatment involving no dis-
crimination on the basis of nationality between them and Community workers.?

Recommendation: NGOs should seek to ensure that national imple-
menting legislation provides adequate protection to third-country nationals
against discrimination.

The second aspect to the personal scope of the Directive is its applica-
tion to both natural and legal persons. In December 1999, the Starting
Line Group highlighted the importance of including legal persons
within the scope of application of the Directive.?® This theme was fur-
ther pursued within the Council negotiations, with support from
France, Spain and Italy for a general application of the Directive to
legal persons.?’” In contrast, Ireland, Finland and Sweden expressed
reluctance to extend the Directive beyond individuals.?® Article 3(1)
of the Directive suggests that it does apply generally to legal and natu-
ral persons by virtue of the expression ‘this Directive shall apply to all
persons...”. Recital 16 offers further clarification:

It is important to protect all natural persons against discrimination on grounds of
racial or ethnic origin. Member States should also provide, where appropriate
and in accordance with their national traditions and practice, protection for legal
persons where they suffer discrimination on grounds of the racial or ethnic origin
of their members.

As with the definition of harassment, this provision accords a signifi-
cant degree of latitude to the national legislator in determining how
implementing laws will protect legal persons.

Recommendation: NGOs should seek to ensure national implement-
ing legislation provides express and adequate protection for legal persons.

25 Starting Line Group, above n. 40.

26 Starting Line Group, ‘Combating racism in the European Union with legal means’,
available at: www.migpolgroup.com, 16 August 2000.

27 EU Council, above n. 55, par. II(5).
28 ibid.
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3. MATERIAL SCOPE

EU Racial Equality
Directive: Article 3

1.

Within the limits of the powers
conferred upon the Community, this
Directive shall apply to all persons,
as regards both the public and
private sectors, including public
bodies, in relation to:

conditions for access to
employment, to self-employment
and to occupation, including
selection criteria and recruitment
conditions, whatever the branch of
activity and at all levels of the
professional hierarchy, including
promotion;

access to all types and to all levels
of vocational guidance, vocational
training, advanced vocational
training and retraining, including
practical work experience;

employment and working
conditions, including dismissals and
pay;

membership of and involvement in
an organisation of workers or
employers, or any organisation
whose members carry on a
particular profession, including the
benefits provided for by such
organisations;

social protection, including social
security and healthcare;

social advantages;
education;

access to and supply of goods and
services which are available to the
public, including housing.

Starting Line: Article 1(2)

In this Directive the term ‘equal
treatment’ shall mean there shall be no
discrimination whatsoever, direct or
indirect, based on racial or ethnic origin
or religion or belief in particular in the
following areas:

the exercise of a professional activity,
whether salaried or self-employed;

access to any job or post, dismissals
and other working conditions;

social security;
health and welfare benefits;
education;

vocational guidance and vocational
training;
housing;

provision of goods, facilities and
services;

the exercise of its functions by any
public body;

participation in political, economic,
social, cultural, religious life or any
other public field.
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The European Union is a body of limited powers,?’ and does not enjoy
an unlimited competence to regulate discrimination. Therefore, the
desire for an ‘all-embracing’ ban on discrimination must be balanced
against the realities of the EU’s legal powers. However, opinions differ
as to the exact limits on the powers of the European Union in regulat-
ing discrimination. The Starting Line proposed a non-exhausive list of
examples of fields in which racial discrimination is to be forbidden.
This approach is more flexible and accommodates aspects of discrimi-
nation which are unforeseen, or do not fit comfortably into the princi-
ple categories listed. Importantly, this could have been reconciled with
the limits to the EU’s powers by providing that discrimination was for-
bidden in any area falling within the competences conferred by the EC
Treaty. This approach is already taken in respect of discrimination
based on EU nationality, which is forbidden in any situation within the
scope of application of the EC Treaty.*® This ensures that the ban on
discrimination applies also to any future extension of EC competence,
for example into areas such as law enforcement or sport. In contrast,
the Directive only applies to a closed list of areas, and therefore any
extension in its application will require future amendment.

Within those areas specifically listed in Article 3(1), paragraph (d)
represents an improvement on the Starting Line as it extends the
Directive to employer/employee organisations. Equal participation in
employee organisations is particularly important given the legal rights
conferred on trade unions by European and national law. European
Union law has provided certain specific rights to trade unions, such as
the right to information and consultation through ‘European Works
Councils’, which are mandatory for large, cross-border companies.>!
Alternatively, an increasing proportion of the European Union’s social
legislation is determined by recourse to the social dialogue mecha-
nisms, where employers and trade unions negotiate agreements which
may be subsequently given the force of binding law by a decision of
the Council.?? The Racial Equality Directive builds on these trends and
Article 11 requires Member States to promote social dialogue, with a
view to collective agreements on combating discrimination. However,
if employers and trade unions are to assume such an important role in

29 Article 5 EC.
30 Article 12 EC.

31 See further, Council Directive 94/45/EC of 22 September 1994 on the establish-
ment of a European Works Council or procedure in Community-scale undertakings
and Community-scale groups of undertakings for the purposes of informing and con-
sulting employees, OJ [1994] L 254/64.

32 For an overview, see Britz & Schmidt, ‘The institutionalised participation of man-
agement and labour in the legislative activities of the European Community: a chal-
lenge to the principle of democracy under Community law’ (2000) 6 European Law
Journal 45-71.
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securing equality in the workplace, it is essential that their organisa-
tions provide fair representation for those workers most affected by
discrimination. In this context, the application of the Directive to
employer and employee organisations is especially appropriate.

Paragraph (f) forbids discrimination in ‘social advantages’, and this
is another improvement on the Starting Line text. The concept of a
‘social advantage’ has been defined by the Commission as encompass-
ing ‘benefits of a social or cultural nature which are granted within
the Member States either by public authorities or private organisa-
tions’.?? The breadth of this concept has become evident in EU law on
nationality discrimination, where it has been used to challenge dis-
crimination in diverse areas, such as unemployment benefits,?* or
public assistance with funeral expenses.*>® Therefore, this is a valuable
concept to apply in the area of racial discrimination.

Paragraph (h) is the most ambiguous section of Article 3, as it fails
to explain what is meant by goods and services being ‘available to the
public’. The origin of this phrase is found in the concerns expressed
by some Member States, in particular Germany, Austria, the
Netherlands and Ireland, in relation to the application of the Directive
within the ‘domestic’ sphere or to purely private transactions.>®
Specifically, it was suggested that this would conflict with certain con-
stitutional privacy rights. Article 3(1)(h) addresses these fears, and
the point is reinforced by Recital 4:

It is important to respect such fundamental rights and freedoms, including the
right to freedom of association. It is also important, in the context of the access to
and provision of goods and services, to respect the protection of private and fam-
ily life and transactions carried out in this context.

First of all, it is important to be clear as to the scope of ‘goods and ser-
vices’. These concepts have already been defined by EU law in the
area of free movement. In that context, the Court has defined ‘goods’
as ‘products which can be valued in money and which are capable, as
such, of forming the subject of commercial transactions’.?” Article 50
of the EC Treaty defines services:

33 Commission (1999) ‘Proposal for a Council Directive implementing the principle
of equal treatment between persons irrespective of racial or ethnic origin’, COM
(1999) 566, 25 November 1999 at p. 7.

34 C-57/96, H. Meints v Minister van Landbouw, Natuurbeheer en Visserij [1997] ECR I-
6689.

35 C-237/94, O’Flynn v Adjudication Officer [1996] ECR 1-2617. See further, Allen, R
(1999) ‘Equal treatment, social advantages and obstacles: in search of coherence in
freedom and dignity’ in Guild, E (ed.) The legal framework and social consequences of free
movement of persons in the European Union, London: Kluwer Law.

36 Footnote 31, EU Council, Outcome of proceedings of the Social Questions
Working Party on 10 May 2000, Document 8454/00, Brussels, 16 May 2000.

37 C-7/68, Commission v Italy [1968] ECR 423.
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Services shall be considered to be ‘services” within the meaning of this Treaty
where they are normally provided for remuneration, insofar as they are not gov-
erned by the provisions relating to freedom of movement for goods, capital and
persons. ‘Services” shall in particular include:

(a) activities of an industrial character
(b) activities of a commercial character
(c) activities of craftsmen

(d) activities of the professions.

If this definition is applied to the Racial Equality Directive, certain
public ‘services’, such as the granting of planning permission or envi-
ronmental services (refuse collection, water supply, etc.), will not fall
within its scope because they are not normally provided for direct
remuneration. However, other public services such as health and edu-
cation will be covered by virtue of specific references elsewhere with-
in Article 3.

The main types of activity which will fall under 3(1)(h) would
appear to be banking and financial services, access to any place (such
as bars, restaurants, clubs, hotels, shops), leisure services, transport,
and housing. Within these, it is possible to foresee at least two situa-
tions where it might be argued that the services are not ‘available to
the public’. First, in the context of housing, where an individual owns
and resides in a property, but chooses to rent out another part of the
premises. Second, where a bar or restaurant is only accessible by
members of a private association — for example, a members-only
restaurant attached to a golf club.

The Irish Equal Status Act 2000, which forbids racial discrimina-
tion in goods and services, confronts both these situations, and may
provide an example of the thinking behind Article 3(1)(h). In the first
situation, a property owner (or a near relative of the owner) who
resides on the premises and rents out a section of the premises will
not fall within the scope of the anti-discrimination law, so long as the
premises are ‘small’,*® and hence within the private sphere. Where
membership of a private club is a condition of access to certain ser-
vices in Ireland, then discrimination in access to membership is not
unlawful per se. However, any person may seek a judicial order that
the club in question is a ‘discriminating club’. The eventual conse-
quence of such a declaration can be the revocation of the legal regis-
tration of the club — with the principle practical effect being the loss of
the licence to sell alcohol.?” These complex and delicate arrangements

39 Sections 8-10, Equal Status Act 2000.

38 Section 6(2)(d), Equal Status Act 2000. ‘Small” is defined as not normally more
than six persons residing in the property, in addition to the owner (or their near rela-
tive) and any persons residing with them (s. 6(4)). A similar provision is found in sec-
tion 22 of the British Race Relations Act 1976.
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in Irish law seek to balance freedom of association and the right to
privacy with the right to non-discrimination. Article 3(1)(h) and
recital 4 point in a similar direction, and it is no coincidence that the
Irish government was instrumental in securing these additions to the
Directive.*® Nonetheless, the final adjudication on the balance the
Directive requires will fall to the Court of Justice. In this respect, it is
worth recalling that, notwithstanding recital 4, the Court has often
stressed the importance of the ‘right to equality, which is one of the
fundamental principles of Community law’.*!

Finally, the last two indents of Article 1(2) of the Starting Line are
not present in Article 3(1) of the Directive. These omissions were also
highlighted by the European Parliament, which recommended an
extension of Article 3(1) to include ‘the exercise by any public body,
including police, immigration, criminal and civil justice authorities, of
its functions’.*> Whilst Article 3(1) applies to ‘public bodies’, this is
only to the extent their functions fall within the list of activities in
that provision. Therefore, racial discrimination in the recruitment of
immigration or police officers is prohibited, but there is no protection
against racial discrimination in the administration of immigration
controls or police powers. This is a particularly notable omission given
the competence of the Community for immigration and asylum policy
since the Treaty of Amsterdam.*® In relation to police and judicial
bodies, it could be argued that these activities fall outside the legal
competence conferred by the EC Treaty. However, there remain
opportunities for the European Union to address discrimination in the
police and judiciary under the aegis of the Treaty on European
Union.* As mentioned earlier, the Commission has promised to bring
forward a proposal for a framework decision on the ‘common incrimi-
nation of racism and xenophobia’.*> This should provide another
avenue through which to extend the principles of the Racial Equality
Directive to justice and law enforcement.

40 EU Council, Report from the Social Questions Working Party to the Permanent
Representatives Committee (part 1), Document No. 8968/00, Brussels, 30 May 2000
p- 3.

41 C-13/94, P v S and Cornwall County Council [1996] ECR 1-2143, 2165. See also, C-
117/76 & 16/77, Ruckdeschel ¢ Co. and Hansa-Lagerhaus Stréh € Co. v Hauptzollamt
Hamburg-St. Annen [1977] ECR 1753, 1811.

42 Amendment 37, European Parliament legislative resolution on the proposal for a
Council Directive on implementing the principle of equal treatment between persons
irrespective of racial or ethnic origin, 18 May 2000 (adopting report A5-136/00).

43 Title IV, EC Treaty.

44 Article 29 EU includes among the objectives of the Union ‘preventing and combat-
ing racism and xenophobia’.

45 Commission, above n. 47.
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Recommendation: NGOs should seek to ensure that national imple-
menting legislation provides for a general ban on discrimination, which
will also apply to the actions of any body performing functions of a public
nature. In particular, anti-discrimination provisions should be extended to
cover the activities of police and immigration authorities. Any exceptions
for the ‘private sphere’ should be as narrow as possible.

4. EXCEPTIONS TO THE BAN ON DISCRIMINATION

(a) genuine occupational requirements

EU Racial Equality
Directive: Article 4

Notwithstanding Article 2(1) and (2),
Member States may provide that a
difference of treatment which is based
on a characteristic related to racial or
ethnic origin shall not constitute
discrimination where, by reason of the
nature of the particular occupational
activities concerned or of the context in
which they are carried out, such a
characteristic constitutes a genuine and
determining occupational requirement,
provided that the objective is legitimate
and the requirement is proportionate.

Recital 18

In very limited circumstances, a
difference of treatment may be justified
where a characteristic related to racial or
ethnic origin constitutes a genuine and
determining occupational requirement,
when the objective is legitimate and the
requirement is proportionate. Such
circumstances should be included in the
information provided by the Member
States to the Commission.

Starting Line proposal:
Article 1(5)

(a) This Directive shall be without
prejudice to the right of Member
States to exclude from its field of
application any occupational
activities (and where appropriate
the training leading thereto), and
any other activities for which by
virtue of their nature or the context
in which they are carried out the
racial or ethnic origin or religion or
belief of the person is an essential
determining factor.

(b) Member States shall periodically
assess any such exclusions in order
to decide, in the light of social or
other developments, whether there
is justification for maintaining the
exclusions concerned. They shall
notify the Commission of the results
of this assessment.

This exception is designed to provide for very specific circumstances
where racial or ethnic origin could be a legitimate consideration in
employment. For example, a project to improve awareness of breast
cancer amongst women of Chinese ethnic origin might be more effec-
tively conducted by health professionals from within the Chinese eth-
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nic community. The Racial Equality Directive improves on the Starting
Line text by requiring justification of each particular case, rather than
allowing the exclusion of complete ‘occupational activities’.

(b) Positive action

EU Racial Equality Starting Line: Article 1(4)

Directive: Article 5 This Directive shall be without prejudice

With a view to ensuring full equality in to national laws, regulations and
practice, the principle of equal treatment administrative provisions favouring

shall not prevent any Member State from certain disadvantaged groups defined by
maintaining or adopting specific racial or ethnic origin or religion or belief
measures to prevent or compensate for with the aim of removing existing
disadvantages linked to racial or ethnic inequalities affecting them or promoting
origin. effective equality of opportunity between

members of society.

As with the Starting Line, Article 5 permits, but does not oblige,
Member States to adopt positive action schemes. The experience of
EU sex equality law has already provided an indication of the scope
for such measures in employment. Whilst the Court of Justice seems
prepared to endorse a range of measures, including strict quotas, prior
to the point of employment selection, it will not accept positive action
schemes which produce ‘equal results” through automatic mecha-
nisms at the selection stage. For example, in Badeck,*® the Court was
prepared to accept measures which imposed a strict quota reserving at
least 50% of training places for women, and requiring at least 50% of
all candidates invited to interview to be women. These measures were
regarded as permissible because they were not ‘an attempt to achieve
a final result appointment or promotion’, but rather to provide
women with ‘additional opportunities to facilitate their entry into
working life and their career’.*” In contrast, Kalanke*® concerned a
Bremen law which provided automatic priority for women where
male and female candidates were equally qualified, and women were
under-represented in the relevant section of the workforce. The Court
held this to be in breach of the equal treatment Directive as it went
beyond the ambit of the positive action exception. It seems reasonable
to assume the Court of Justice will apply similar principles in respect
of the Racial Equality Directive.

46 C-158/97, Badeck v Hessischer Ministerprdsident, judgment of 28 March 2000.
47 Par. 60, ibid.
48 C-450/93, Kalanke v Freie Hansestadt Bremen [1995] ECR I-3069.
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5. REMEDIES AND ENFORCEMENT

The 1976 equal treatment Directive concentrated mainly on forbid-
ding discrimination between women and men in all aspects of the
employment relationship. In contrast, the Directive did not specify in
detail mechanisms for enforcing the Directive, nor the remedies to
which victims of discrimination would be entitled. Subsequent
research concluded that this was one of the main weaknesses in the
Directive, as individual women faced a wide range of obstacles to
bringing successful litigation.?® Bearing in mind this experience, the
Starting Line was characterised by an emphasis on effective mecha-
nisms for enforcing the Directive.

There are three issues to be considered in this context:
(a) defence of rights;
(b) burden of proof;

(c) sanctions.

49 See generally, Blom, J; Fitzpatrick, B; Gregory, J; Knegt, R & O’Hare, U (1995) The
Utilisation of Sex Equality Litigation in the Member States of the European Community,
V/782/96-EN (Report to the Equal Opportunities Unit of DG V)
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(a) Defence of rights

EU Racial Equality
Directive: Article 7

1.

Member States shall ensure that
judicial and/or administrative
procedures, including where they
deem it appropriate conciliation
procedures, for the enforcement of
obligations under this Directive are
available to all persons who
consider themselves wronged by
failure to apply the principle of
equal treatment to them, even after
the relationship in which the
discrimination is alleged to have
occurred has ended.

Member States shall ensure that
associations, organisations or other
legal entities, which have, in
accordance with the criteria laid
down by their national law, a
legitimate interest in ensuring that
the provisions of this Directive are
complied with, may engage, either
on behalf or in support of the
complainant, with his or her
approval, in any judicial and/or
administrative procedure provided
for the enforcement of obligations
under this Directive.

Paragraphs 1 and 2 are without
prejudice to national rules relating
to time limits for bringing actions as
regards the principle of equality of
treatment.

Starting Line: Article 4(4)

Member States shall ensure that:

(a)

their legal systems provide
appropriate and effective measures
whereby all persons who consider
themselves to have been wronged
by failure to apply to them the
principle of equal treatment as set
out in this Directive may have
recourse to a judicial remedy, in
accordance with the most effective
national procedures, after possible
recourse to other competent
authorities where appropriate; [...]

an effective judicial remedy shall
enable persons who consider
themselves wronged to defend their
rights; the State shall provide for
adequate information on procedures
and remedies and shall provide
support in respect of legal costs in
accordance with the most favourable
provisions of national law;

organisations concerned with the
defence of human rights and in
particular with the combating of
racism and xenophobia shall be able
to institute or support legal actions
in civil, administrative and criminal
courts enforcing the rights granting
protection against racial and
religious discrimination in areas
mentioned in Article 1(2); [...]

appropriate conciliation procedures
are made available which are capa-
ble of resolving difficulties between
various individuals; such conciliation
procedures shall not be mandatory;
this shall be without prejudice to
the right of the complainant to have
recourse to judicial remedies in
accordance with Article 4(4)(a).
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The first point to note is that whereas the Starting Line requires access
to a judicial remedy, the Racial Equality Directive refers to ‘judicial
and/or administrative procedures’. The reference to administrative
procedures appears designed to accommodate those Member States,
such as Ireland and the Netherlands, which rely on specific agencies
to investigate and adjudicate on complaints, at least in the first
instance. Whilst this has given rise to concern,’® it should be noted
that any procedure responsible for dealing with complaints of racial
discrimination still has to ensure effective sanctions in accordance
with Article 15 of the Directive.

Article 7(1) includes the possibility of conciliation procedures, but
in a different fashion to the Starting Line. The latter proposes that
these should be available where the complainant wishes to pursue
conciliation, whereas the Directive permits conciliation where the
Member State wishes to make this available. Therefore, certain
Member States may choose not to create conciliation mechanisms at
all, whilst others could make pre-judicial conciliation compulsory.
Nonetheless, paragraph 1 does not allow for Member States to make
conciliation the only avenue for redress; there must still be alternative
‘judicial and/or administrative procedures’.

Article 7(2) provides legal standing for interested NGOs, but once
again the terms are weaker than those proposed by the Starting Line.
The latter calls for NGOs to be able to ‘institute or support legal
actions’ for the enforcement of the Directive, which implies an inde-
pendent right to bring actions without the need for an identified indi-
vidual victim of discrimination. This could be particularly useful in
tackling institutionalised forms of discrimination, which are the prod-
uct of generalised practices, and consequently less amenable to indi-
vidual challenge. For example, a higher rate of school exclusions for
ethnic minority students provides prima facie evidence that the deci-
sion-making procedures are operating in a discriminatory fashion.
Yet, in the absence of an obvious comparator, it may be difficult to
establish discrimination in any individual case of student expulsion.
The Racial Equality Directive, however, does not compel Member
States to provide independent legal standing for NGOs. On the con-
trary, Article 7(2) only permits NGO intervention in litigation ‘on
behalf or in support of the complainant’, thereby retaining the need
for an identified individual.

Moreover, the Directive leaves it to national law to determine
which NGOs have a ‘legitimate interest” in legal standing. This could

50 See the submission by JUSTICE in House of Lords Select Committee on the
European Union, ‘EU proposals to combat discrimination (with evidence)’, Session
Report 1999-2000, 9th report, 16 May 2000, HL Paper 68, London: HMSO, at p. 110.
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produce unacceptable variations between Member States in access to
the law. For instance, one Member State could decide to restrict legal
standing in employment cases to trade unions, while at the same time
others permit human rights NGOs in general to support such cases. It
should also be noted that the absence of any reference to public assis-
tance with legal costs is another gap in the Racial Equality Directive
when compared with the Starting Line.

Recommendation: NGOs should seek to ensure that national imple-
menting legislation provides legal standing for all relevant organisations to
bring cases both on behalf of complainants and in their own name.

The reference to time limits in Article 7(3) is an addition in compari-
son with the Starting Line. It is not clear what role this paragraph
serves other than to render more explicit principles which are already
well established in the case law of the Court of Justice. Specifically,
the Court has recognised that ‘it is compatible with Community law
to lay down reasonable limitation periods for bringing proceedings in
the interests of legal certainty ...”.°! In Preston, the Court indicated that
a six month time limit for bringing claims of sex discrimination in
remuneration was compatible with the principles of Community law,
providing this was equivalent to similar actions based on rights con-
ferred by domestic legislation.”’Nonetheless, the Court will set aside
time limits if these have the effect of rendering ‘virtually impossible
the exercise of rights conferred by Community law’.>?

51 par. 35, C-231/96, Edis v Ministero delle Finanze [1998] ECR 1-4951.

52 pars. 34-35, C-78/98, Preston and others v Wolverhampton Healthcare NHS Trust and
others, Fletcher and others v Midland Bank plc, judgment of 16 May 2000.

53 par. 16, C-208/90, Emmott v Minister for Social Welfare and Attorney General [1991]
ECR 4269.
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(b) Burden of proof

EU Racial Equality
Directive: Article 8

1.

The core definition of the burden of proof provision is almost identical

Member States shall take such
measures as are necessary, in
accordance with their national
judicial systems, to ensure that,
when persons who consider
themselves wronged because the
principle of equal treatment has
not been applied to them establish,
before a court or other competent
authority, facts from which it may
be presumed that there has been
direct or indirect discrimination, it
shall be for the respondent to prove
that there has been no breach of
the principle of equal treatment.

Paragraph 1 shall not prevent
Member States from introducing
rules of evidence which are more
favourable to plaintiffs.

Paragraph 1 shall not apply to
criminal procedures.

Paragraphs 1, 2 and 3 shall also
apply to any proceedings brought
in accordance with Article 7(2).

Member States need not apply
paragraph 1 to proceedings in
which it is for the court or
competent body to investigate the
facts of the case.

Starting Line: Article 5

Member States shall take such
measures as are necessary, in
accordance with their national judicial
systems, to ensure that, when persons
who consider themselves wronged,
because of discrimination of the kind
referred to in Article 2(1), 2(2) or 2(3)
has occurred, establish, before a court
or other competent authority, facts from
which it may be presumed that there
has been direct or indirect
discrimination, it shall be for the
respondent to prove that no such
discrimination has occurred. The
plaintiff shall benefit from any doubt
that may remain.

in both texts, reflecting the fact that it is derived from the 1997
Directive on the burden of proof in sex discrimination cases.’*
However, the Racial Equality Directive goes further than the Starting
Line in paragraphs 2-5. Paragraph 2 is based on Article 4(2) of the
burden of proof Directive. The Starting Line did not opt for this
formulation, but instead included another provision which obliged

54 Council Directive 97/80 on the burden of proof in cases of discrimination based on

sex, 0J [1998] L 14/6.
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Member States to impose more specific rules to ensure full access to
the information held by all parties to the dispute. Paragraphs 3 and 5
of the Racial Equality Directive are also drawn from the burden of
proof Directive (Articles 3(2) and 4(3) respectively). Clearly, shifting
the burden of proof in criminal law cases would be potentially in
breach of the European Convention on Human Rights, in particular
Article 6(2),%° so this is relatively uncontroversial. Article 8(5)
addresses those Member States where the obligation to prove the case
does not rest with the plaintiff, but with another body, such as an
investigating magistrate, or a body specifically responsible for adjudi-
cating discrimination complaints — such as the Commissie Gelijke
Behandeling in the Netherlands, or the Director of Equality
Investigations in Ireland.

(c) Sanctions

The Starting Line is more specific and detailed in its definition of the

EU Racial Equality Starting Line: Article
Directive: Article 15 4(4)(b)

Member States shall lay down the rules Any judicial remedy in respect of a

on sanctions applicable to infringements complaint of racial or religious

of the national provisions adopted discrimination shall include adequate
pursuant to this Directive and shall take compensation for both pecuniary and
all measures necessary to ensure that non-pecuniary damages; there shall be
they are applied. The sanctions, which no limitations on the ability of the court
may comprise the payment of or other competent authority to award
compensation to the victim, must be compensation or such other remedy as is
effective, proportionate and dissuasive. provided for by national law.

[...

sanctions which Member States must provide for a breach of the prin-
ciple of equal treatment — focusing in particular on the need for finan-
cial compensation. In contrast, the Racial Equality Directive only
states that Member States ‘may’ provide for financial compensation.
Nonetheless, it can be anticipated that the Court of Justice will elabo-
rate more fully the implications of Article 15. A similar situation exists
in relation to the equal treatment Directive, which is even less specific
than the Racial Equality Directive with regard to sanctions.’® The

55 Everyone charged with a criminal offence shall be presumed innocent until
proved guilty according to law.

56 Article 6 states: Member States shall introduce into their national legal systems
such measures as are necessary to enable all persons who consider themselves
wronged by failure to apply to them the principle of equal treatment ...to pursue
their claims by judicial process after possible recourse to other competent authorities.
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Court has adopted a purposive approach to the equal treatment
Directive, based on its objective — ‘real equality of opportunity” — and
a consequent need to ‘guarantee real and effective judicial protection
and have a real deterrent effect on the employer’.>” In this vein, the
Court has declared that discriminatory dismissal can only be remedied
by ‘either reinstating the victim of discrimination or, in the alterna-
tive, granting financial compensation for the loss and damage sus-
tained’.”® Such compensation must cover all losses in full, and include
interest.’ In relation to discrimination in access to employment, vic-
tims must receive some compensation, even where they would not
have got the job in the absence of the discrimination.®® It is to be
expected that the same principles of effective judicial protection will
be applied by the Court in any future case law on the Racial Equality
Directive.

6. IMPLEMENTATION

The Racial Equality Directive prescribes various mechanisms through
which its implementation will be controlled. The primary focus will
naturally be on the ‘bodies for the promotion of equal treatment’
required in Article 13. It is also relevant though to consider the role
assigned to the social partners and the NGO community. Finally, the
Commission retains its oversight role, reinforced by a periodic report-
ing obligation.

57 par. 24, C-271/91, Marshall v Southampton and South-West Hampshire Area Health
Authority [1993] ECR 1-4367.

58 par. 25, ibid.
59 par. 31, ibid.
60 C-180/95, Draehmpaehl v Urania Immobilienservice OHG [1997] ECR 1-2195.
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EU Racial Equality
Directive: Article 13

1. Member States shall designate a
body or bodies for the promotion of
equal treatment of all persons
without discrimination on the
grounds of racial or ethnic origin.
These bodies may form part of
agencies charged at national level
with the defence of human rights
or the safeguard of individuals’
rights.

2. Member States shall ensure that
the competences of these bodies

(a) Bodies for the promotion of equal treatment

Starting Line: Article
4(4)(e)

In each Member State appropriate
bodies shall be established to which
complaints of any activities which are
contrary to the principle of equal
treatment as set out in Article 1(2) may
be submitted; such bodies shall be
required to investigate all complaints
made to them and shall be granted all
necessary powers to investigate any
complaint; such bodies shall reach
conclusions on all complaints, which
conclusions shall be public, save that

include: where appropriate the body may
exclude from any public document
information enabling identification of a
complainant.

e without prejudice to the right of
victims and of associations,
organisations or other legal entities
referred to in Article 7(2), providing
independent assistance to victims
of discrimination in pursuing their
complaints about discrimination,

e conducting independent surveys
concerning discrimination,

e publishing independent reports and
making recommendations on any
issue relating to such
discrimination.

The Starting Line sets a number of basic requirements for the func-
tioning of the bodies: (a) they will receive complaints; (b) they will
investigate all complaints; (c) they may initiate investigations; (d)
they will adjudicate on all complaints. In contrast, the Racial Equality
Directive speaks only of the bodies ‘providing independent assistance
to victims of discrimination’. The generality of this provision is disap-
pointing. For example, ‘assistance’ might only amount to information
on how to bring legal proceedings. Whilst such information would be
helpful, it continues to place a substantial burden on the individual to
initiate the litigation, and to bear the responsibility for the financial
costs of the action. Recital 24 goes a little further, referring to the pro-
vision of ‘concrete assistance’ to individuals — but the legal meaning of
‘concrete’ is not evident. With regard to the right of such bodies to
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initiate investigations, the Directive is vague. The right to produce
‘independent reports’” and to make recommendations on ‘any issue’
should provide a legal foundation for insisting on an independent
right of investigation for these bodies.

The weakness of Article 13 of the Directive is even more obvious
when compared with the original text in the Commission proposal.
This required Member States to establish ‘independent’ bodies with
responsibility for ‘receiving and pursuing complaints from individu-
als’, as well as ‘commencing investigations or surveys concerning dis-
crimination’.®! This model of an anti-discrimination body is already
found in a number of Member States: the Netherlands, the UK,
Ireland, Sweden and Belgium. Had the Directive maintained its origi-
nal text, it would have placed an obligation on the remaining
Member States to create new institutions, or significantly adapt exist-
ing bodies. As it stands, the final text is sufficiently general to suggest
that many Member States can mostly continue with existing arrange-
ments.

Recommendation: NGOs should seek to ensure that national imple-
menting legislation provides for independent bodies to receive and pursue
all complaints of racial and religious discrimination, including the right for
the independent body to initiate investigations where it deems appropriate.

(b) Social partners

In a departure from the equal treatment Directive, the Racial Equality
Directive creates space for implementation through collective agree-
ments between the social partners, both at the European and the
national level. Article 11(1) requires Member States to support social
dialogue, with a view to ‘the monitoring of workplace practices, col-
lective agreements, codes of conduct, research or exchange of experi-
ences and good practices’. Certainly, such agreements contain the
potential to elaborate with more sophistication on the central con-
cepts underlying the Directive. Harassment is one example of an area
which will demand much closer attention if the formal legal provi-
sions are to be put into practice with good effect. In the area of sexual
harassment, the European Commission has already produced its own
Code of Practice which explains in more depth what types of
behaviour should be regarded as unacceptable, and what procedures
employers will need to institute to ensure victims feel confident to
report such behaviour.®? The tenor of the Directive suggests that such
codes should henceforth emanate from the social partners rather than
the Commission. Nonetheless, it is worth recalling that the social

61 Article 12, Commission, above, n. 39.

62 Commission recommendation on the dignity of women and men at work, adopted
27 November 1991, OJ [1992] L 49/1.
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partners’ role will be mainly in relation to employment discrimination.
The other areas covered by the Directive, such as health and educa-
tion, will continue to require a more direct commitment from national
and European regulatory authorities. Moreover, Member States
remain responsible for guaranteeing the minimum rights provided by
the Directive to all individuals. As is well established in European
labour law, the failure of the social partners to implement EU legisla-
tion through collective agreements, or inadequacies in those agree-
ments, will not be a valid defence for a Member State if it fails to
guarantee in law the total implementation of the relevant legislation.®

63 C-143/83, Commission v Denmark [1985] ECR 427. See also, C-187/98,
Commission v Greece [1999] ECR I-7713.
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(c) Periodic review

50

EU Racial Equality
Directive: Article 17

1.

Member States shall communicate
to the Commission by 19 July 2005,
and every five years thereafter, all
the information necessary for the
Commission to draw up a report to
the European Parliament and the
Council on the application of this
Directive.

The Commission'’s report shall take
into account, as appropriate, the
views of the European Monitoring
Centre on Racism and Xenophobia,
as well as the viewpoints of the
social partners and relevant non-
governmental organisations. In
accordance with the principle of
gender mainstreaming, this report
shall, inter alia, provide an
assessment of the impact of the
measures taken on women and
men. In the light of the information
received, this report shall include, if
necessary, proposals to revise and
update this Directive.

Starting Line: Article 10

1.

Member States shall undertake to
submit to the Commission a report
on the legislative, judicial,
administrative or other measures
which they have adopted and which
give effect to the provisions of this
Directive to enable the Commission
to draw up the report for the Council
and the European Parliament;

within one year following the
expiration of the period of two years
provided for in Article 9(1); and

thereafter every two years.

To assist the Commission in drawing
up the report for the purposes of
paragraph 1, the Commission may
request further information from
non-governmental organisations.

In drawing up the report for the
purposes of paragraph 1, the
Commission may make suggestions
and general recommendations
based on the examination of the
reports and information received
from Member States.

Article 11

1.

Within one year after the adoption of
this Directive the European
Monitoring Centre on Racism and
Xenophobia shall specify standard
criteria for annual monitoring of the
performance by Member States of
their obligations under this Directive.

Member States shall submit annual
monitoring returns based on the
specified criteria to the European
Monitoring Centre, the first to be
submitted one year after the
expiration of the period of two years
provided for in Article 9(1).



One of the primary functions of the Commission is, of course, ensur-
ing the full enforcement of EU law. The Racial Equality Directive rein-
forces and systemises this role through the creation of a periodic
reporting obligation. Whilst the regularity of the review is consider-
ably less than recommended by the Starting Line, the formal recogni-
tion of the contribution to be made by NGOs is encouraging.
Moreover, this supplements the requirement in Article 12 for
Member States to encourage dialogue with relevant NGOs on the pro-
motion of equal treatment. The Starting Line proposed a formal role
for the Monitoring Centre in collecting data on the implementation of
the Directive at the national level. This was developed further in the
opinion of the Employment and Social Affairs Committee of the
European Parliament, which detailed the types of information the
Monitoring Centre should collect®®. For example, the number of com-
plaints received by the independent bodies, the number of complaints
submitted to adjudication, the ethnic origin of the complainants, and
the outcome of the complaints. Whilst these proposals have not sur-
vived in the final version of the Racial Equality Directive, this does
not in any way prevent the Monitoring Centre from taking the initia-
tive by itself to establish such a scheme.

Indeed, if one examines the regulation establishing the
Monitoring Centre, such data collection clearly falls within its remit.
Article 2(1) sets it the general aim of providing ‘objective, reliable and
comparable data at European level on the phenomena of racism,
xenophobia and anti-Semitism’. Article 2(2)(a) specifies that the
Centre shall ‘collect, record and analyse data, including data resulting
from scientific research communicated to it by research centres,
Member States, Community institutions, international organisa-
tions... and non-governmental organisations’.®> Hence, there are few
legal barriers to the Monitoring Centre creating its own data collec-
tion system to monitor the operation and effect of the Directive.
Obviously the Centre must avoid duplicating the review process to be
conducted by the Commission, but the accumulation of statistical and
other data on the functioning of the Directive is different in nature.
Moreover, such activity will be necessary if the Centre is to be in a
position to make a contribution to the review, as foreseen in Article
17 of the Directive. It would also provide the Centre with a transpar-
ent mechanism through which to demonstrate its purpose and utility.

64 European Parliament, ‘Report on the proposal for a Council Directive on imple-
menting the principle of equal treatment between persons irrespective of racial or
ethnic origin’ [Buitenweg/Howitt] A5-136/2000, 16 May 2000, PE 285.903, at p. 56.

65 Council Regulation (EC) No 1035/97 of 2 June 1997 establishing a European
Monitoring Centre on Racism and Xenophobia, OJ [1997] L 151/1.
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CONCLUSION

Taking a broad overview of the EU Racial Equality Directive and the
Starting Line, it is reasonable to conclude that many of the core
demands of the Starting Line Group have been addressed. The
Directive does not simply forbid discrimination, but provides more
detail on implementation and enforcement mechanisms than current-
ly exists in respect of EU sex equality law. This can be attributed, at
least in part, to the insistence of the Starting Line Group on the
importance of ensuring the legislation facilitates practical utilisation
by individuals and non-governmental organisations. When one
explores the Directive in more detail, there emerge a variety of areas
where its requirements are less rigorous, or less direct, than those in
the Starting Line. This is not unsurprising, but it should remind
national NGOs of the importance of attention to the exact provisions
in national implementing legislation. In particular, the Directive fre-
quently circumvents areas of disagreement between the Member
States by devolving control to national law. For example, the defini-
tion of harassment, the application of the Directive to legal persons,
and the organisations to receive legal standing. The discretion this
accords to the Member States is undoubtedly in keeping with wider
trends in EU law-making — in particular, the principle of subsidiarity.
Respecting national legal traditions is not per se a negative aspect of
the Directive. Indeed, probably implementing legislation will be more
effective if it fits comfortably with the legal system in which it is locat-
ed. Nonetheless, the risk entailed in granting such discretion is the
emergence of diverse and inconsistent interpretations of the Directive.
The trade-off between precision and discretion is a recurrent dilemma
in EU law, but it reinforces the need for vigilance in monitoring how
Member States transpose the Directive.

The absence of religion from the Directive is a fundamental differ-
ence between it and the Starting Line. The adoption of the framework
Directive substantially reduces the gap in legal protection which could
have emerged, however the inconsistencies between the two Directives
will create future difficulties. For example, the requirement to establish
bodies for the promotion of equal treatment is not found in the
Framework Directive. Therefore, individuals who feel they have been
the victims of religious discrimination may not be entitled to assistance
in the same fashion as a victims of racial discrimination. Whilst the EU
may eventually remedy this regulatory gap through additional Article
13 Directives, a swifter route to legal protection would be for national
legislation to extend the rights conferred by the Racial Equality
Directive to victims of religious discrimination as far as possible.

The protection accorded to third-country nationals is perhaps the
most ambiguous aspect of the Directive. Yet, it remains of crucial
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importance. In many Member States, a high proportion of the ethnic
minority residents are also third-country nationals. Whilst naturalisa-
tion may be a long-term solution, immigration is a process which
continues in Europe and therefore, discrimination against third coun-
try nationals is an issue which will persist. The Directive will doubt-
less make an important contribution, but there is a strong argument
in favour of complementary measures which deal specifically with
nationality discrimination. This was the approach taken by the
Starting Line Group in 1998.%¢ The Starting Line was accompanied by
two further proposals. The first of these was a proposal for a Directive
on the rights of third-country nationals in general — dealing with
issues such as progressive access to the labour market, family reunion,
free movement and non-discrimination. The second proposal sought
to extend voting rights in municipal and European elections to third-
country nationals with five years residence.

Guaranteeing equal treatment irrespective of nationality does not
imply open borders and unregulated access to the EU labour market.
Indeed, EU law already extends rights to non-discrimination in
employment and social security to a range of third-country nationals
by virtue of bilateral agreements.®” However, the rights conferred by
such agreements differ greatly. As a result, a hierarchy of third-coun-
try nationals emerges, cascading down from those with more exten-
sive protection from discrimination (such as Norwegians or Turks), to
those with more limited protection (such as Moroccans or Czechs), to
those with little or no protection (such as Albanians or Indians).
Therefore, a first step in reducing nationality discrimination would be
to provide all third-country nationals with a common minimum level
of protection. This would not only be more equal, it would also ren-
der the law more coherent and transparent.

Article 12 of the EC Treaty provides the legal foundation upon
which such legislation could be based. This states:

Within the scope of application of this Treaty, and without prejudice to any spe-
cial provisions contained therein, any discrimination on grounds of nationality
shall be prohibited.

The Council, acting in accordance with the procedure referred to in Article 251,
may adopt rules designed to prohibit such discrimination.

Furthermore, Article 63(3)(a) extends the Community’s competence
to include ‘conditions of entry and residence, and standards on proce-
dures for the issue by Member States of long term visas and residence

66 Starting Line Group, above n. 40

67 See further, S. Peers, ‘Towards Equality: Actual and Potential Rights of Third-
Country Nationals in the European Union’ (1996) 33 Common Market Law Review 7-
50.
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permits, including those for the purpose of family reunion’. Also rele-
vant is Article 137(3) which provides legislative powers in respect of
‘conditions of employment for third-country nationals legally residing
in Community territory’.

Taken together, these provisions remove any doubt as to the legal
competence of the Community to legislate against nationality discrim-
ination. Admittedly, Article 12 EC has not been previously deployed
to deal with discrimination against (or between) third country nation-
als. However, the language employed in Article 12 EC is sufficiently
open to facilitate its application to third-country nationals in the con-
text of the EC Treaty’s extended material scope following the Treaty of
Amsterdam.

Despite its imperfections, the EU Racial Equality Directive marks
the conclusion of the lengthy campaign for a Directive forbidding
racial discrimination. Its adoption signifies a new chapter in EU anti-
discrimination law — a step beyond the traditional focus on discrimi-
nation between women and men, and against EU migrants. If one
considers the wide-ranging impact of the equal treatment Directive
since its adoption in 1976, it is possible to appreciate the significance
of the Racial Equality Directive. The role of the Union in combating
sex discrimination is now almost taken for granted, and seen as a cor-
nerstone of European social policy. A great volume of litigation has
elaborated and expanded the effects of the equal treatment Directive
within both the EU and the national legal systems. Similarly, our
understanding of the Racial Equality Directive will probably only
become clear in time as individuals and associations take the next
steps in implementing and enforcing the rights which it confers. Sex
equality law demonstrates that implementation is an ongoing and
evolving process. Making the implementation of the Racial Equality
Directive a success is the new challenge for the European Union.
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ANNEX

ECRI'S GENERAL POLICY RECOMMENDATION NO 2

Specialised bodies to combat racism, xenophobia, anti-
Semitism and intolerance at national level

The European Commission against Racism and Intolerance (ECRI):

recalling the Declaration adopted by the Heads of State and
Government of the member States of the Council of Europe at
their Summit held in Vienna on 8-9 October 1993

recalling that the Plan of Action on combating racism, xenopho-
bia, anti-Semitism and intolerance set out as part of this
Declaration invited the Committee of Ministers to establish the
European Commission against Racism and Intolerance with a
mandate, inter alia, to formulate general policy recommendations
to member States

taking into account Resolution 48/134 adopted by the General
Assembly of the United Nations on 20 December 1993 on National
Institutions for the Promotion and Protection of Human Rights

taking into account also the fundamental principles laid down at
the first International Meeting of the National Institutions for the
Promotion and Protection of Human Rights held in Paris from 7-9
October 1991 (known as the “Paris Principles”)

recalling the different Resolutions adopted at the first and second
European meetings of National Institutions for the Promotion and
Protection of Human Rights, held respectively in Strasbourg on 7-
9 November 1994 and in Copenhagen on 20-22 January 1997

taking into account Recommendation N- R (85) 13 of the
Committee of Ministers on the institution of the Ombudsman

taking also into account work carried out by the Steering
Committee for Human Rights (CDDH) relating to the establish-
ment of Independent National Human Rights Institutions

emphasising that combating racism, xenophobia, anti-Semitism
and intolerance forms an integral part of the protection and pro-
motion of fundamental human rights

recalling the proposal of ECRI to reinforce the non-discrimination
clause (Article 14) of the European Convention on Human Rights
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profoundly convinced that everyone must be protected against
discrimination based on race, colour, language, religion or national
or ethnic origin or against discrimination which might stem indi-
rectly from the application of the law in these areas

convinced of the necessity of according the highest priority to
measures aiming at the full implementation of legislation and poli-
cies intended to combat racism, xenophobia, anti-Semitism and
intolerance

recalling that an effective strategy against racism, xenophobia,
anti-Semitism and intolerance resides to a large extent on aware-
ness-raising, information and education of the public as well as on
the protection and promotion of the rights of individuals belong-
ing to minority groups

convinced that specialised bodies to combat racism, xenophobia,
anti-Semitism and intolerance at national level can make a con-
crete contribution in a variety of ways to strengthening the effec-
tiveness of the range of measures taken in this field and to
providing advice and information to national authorities

welcoming the fact that such specialised bodies have already been
set up and are functioning in several member States

recognising that the form such bodies might take may vary
according to the circumstances of member States and may form
part of a body with wider objectives in the field of human rights
generally

recognising also the need for governments themselves to provide
information and to be accessible to specialised bodies and to con-
sult them on matters relevant to their functions

recommends to the governments of member States:

1
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to consider carefully the possibility of setting up a specialised body
to combat racism, xenophobia, anti-Semitism and intolerance at
national level, if such a body does not already exist

in examining this question, to make use of the basic principles set
out as an appendix to this recommendation as guidelines and a
source of inspiration presenting a number of options for discussion
at national level.



APPENDIX TO ECRI GENERAL POLICY RECOMMENDATION NO 2

Basic principles concerning specialised bodies to combat
racism, xenophobia, anti-Semitism and intolerance at
national level

Chapter A: The statutes establishing specialised bodies
Principle 1
Terms of reference

1. Specialised bodies should be given terms of reference which are
clearly set out in a constitutional or other legislative text.

2. The terms of reference of specialised bodies should determine their
composition, areas of competence, statutory powers, accountability
and funding.

Chapter B: Alternative forms of specialised bodies
Principle 2

1. According to the legal and administrative traditions of the countries
in which they are set up, specialised bodies may take different forms.

The role and functions set out in the above principles should be ful-
filled by bodies which may take the form of, for example, national
commissions for racial equality, ombudsmen against ethnic discrimi-
nation, Centres/Offices for combating racism and promoting equal
opportunities, or other forms, including bodies with wider objectives
in the field of human rights generally.

Chapter C: Functions and responsibilities of specialised bodies
Principle 3

Subject to national circumstances, law and practice, specialised bodies
should possess as many as possible of the following functions and
responsibilities:

a. to work towards the elimination of the various forms of discrimi-
nation set out in the preamble and to promote equality of oppor-
tunity and good relations between persons belonging to all the
different groups in society

b. to monitor the content and effect of legislation and executive acts
with respect to their relevance to the aim of combating racism,
xenophobia, anti-Semitism and intolerance and to make propos-
als, if necessary, for possible modifications to such legislation
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k.

to advise the legislative and executive authorities with a view to
improving regulations and practice in the relevant fields

to provide aid and assistance to victims, including legal aid, in
order to secure their rights before institutions and the courts

subject to the legal framework of the country concerned, to have
recourse to the courts or other judicial authorities as appropriate if
and when necessary

to hear and consider complaints and petitions concerning specific
cases and to seek settlements either through amicable conciliation
or, within the limits prescribed by the law, through binding and
enforceable decisions

to have appropriate powers to obtain evidence and information in
pursuance of its functions under f. above

to provide information and advice to relevant bodies and institu-
tions, including State bodies and institutions

to issue advice on standards of anti-discriminatory practice in spe-
cific areas which might either have the force of law or be volun-
tary in their application

to promote and contribute to the training of certain key groups
without prejudice to the primary training role of the professional
organisations involved

to promote the awareness of the general public to issues of dis-
crimination and to produce and publish pertinent information and
documents

to support and encourage organisations with similar objectives to
those of the specialised body

. to take account of and reflect as appropriate the concerns of such

organisations

Chapter D: Administration and functioning of specialised bodies

Principle 4

Composition

The composition of specialised bodies taking the form of commissions
and the like should reflect society at large and its diversity.
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Principle 5

Independence and accountability

1.

Specialised bodies should be provided with sufficient funds to
carry out their functions and responsibilities effectively, and the
funding should be subject annually to the approval of parliament.

Specialised bodies should function without interference from the
State and with all the guarantees necessary for their independence
including the freedom to appoint their own staff, to manage their
resources as they think fit and to express their views publicly.

Specialised bodies should independently provide reports of their
actions on the basis of clear and where possible measurable objec-
tives for debate in parliament.

The terms of reference of specialised bodies should set out clearly the
provisions for the appointment of their members and should contain
appropriate safeguards against arbitrary dismissal or the arbitrary
non-renewal of an appointment where renewal would be the norm.

Principle 6

Accessibility

1.

Specialised bodies should be easily accessible to those whose rights
they are intended to protect.

Specialised bodies should consider, where appropriate, setting up
local offices in order to increase their accessibility and to improve
the effectiveness of their education and training functions.

Chapter E: Style of operation of specialised bodies

Principle 7

1.

Specialised bodies should operate in such a way as to maximise
the quality of their research and advice and thereby their credibili-
ty both with national authorities and the communities whose
rights they seek to preserve and enhance.

. In setting up specialised bodies, member States should ensure that

they have appropriate access to governments, are provided by
governments with sufficient information to enable them to carry
out their functions and are fully consulted on matters which con-
cern them.

Specialised bodies should ensure that they operate in a way which
is clearly politically independent.
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